LEGISLATIVE INSTRUMENTS ACT 2003 (LIA)
 History of the LIA

In its 1992 report, Rule Making by Commonwealth Agencies, the Administrative Review Council noted that the framework of principles and procedures for the making of delegated legislative instruments at the Commonwealth level was patchy, dated and obscure.  The Council proposed a Legislative Instruments Act to govern the making, publication and parliamentary scrutiny of all delegated instruments that are legislative in character, on the basis that the class of legislative instrument should no longer be the controlling factor over the principles and procedures applied. 

In 1993, the House of Representatives Standing Committee on Legal and Constitutional Affairs, in its report Clearer Commonwealth Law, endorsed and developed a number of the Council’s recommendations.  The Committee was particularly concerned about how to make laws easier to understand and it emphasised better consultation as a key means to ensure this.

The first Legislative Instruments Bill was introduced into the Parliament in 1994 but lapsed when Parliament was prorogued prior to the 1996 election.  A second Bill was introduced in 1996.  Senate amendments made to that Bill in 1997 were rejected by the House of Representatives.  The Bill was reintroduced in 1998 and the Senate again amended it.  The Bill lapsed when the Parliament was again prorogued.  
After substantial revisions, the Legislative Instruments Bill 2003 was introduced into the Parliament on 26 June 2003 and passed on 2 December 2003.  The Bill was accompanied by the Legislative Instruments (Transitional Provisions and Consequential Amendments) Bill 2003.
  Both Bills received Royal Assent on 17 December 2003.  Both Acts commenced operation on 1 January 2005.  
The Legislative Instruments Regulations 2004 also commenced operation on 1 January 2005.  The Regulations facilitate the operation of the LIA by setting out how instruments and related documents can be lodged for registration on the Federal Register of Legislative Instruments (FRLI), by prescribing exemptions from the LIA or parts of the LIA and by preserving the operation of special statutory disallowance regimes which operate in a different way to that in the LIA.
Scheme of the LIA

The LIA introduced a comprehensive regime for the making, registration, publication, parliamentary scrutiny and sunsetting of Commonwealth delegated legislation.  In addition to new provisions, the LIA substantially re‑enacted those parts of s 46A and Part XII of the Acts Interpretation Act 1901 (the AIA) that dealt with regulations and disallowable instruments and extended their operation to all legislative instruments.
The LIA requires legislative instruments to be registered, and made publicly available through registration, on the FRLI.
  This process is described below.  

Following registration, legislative instruments are presented to the Parliament.  The procedures for tabling and disallowance are described below.   

The LIA also provides for the gradual sunsetting of legislative instruments unless particular steps are taken to preserve them.  Most legislative instruments will sunset (ie automatically cease) on either a 1 April or a 1 October, whichever first occurs, after 10 years after they commence or are required to be registered.  The sunsetting timetable is worked out by a formula described in s 50 of the LIA.  The process is intended to keep legislative instruments up-to-date and in force only for as long as needed.  
There are some exemptions from the whole of the LIA and some exemptions from the disallowance and the sunsetting provisions of the LIA.  The instruments which are exempted are listed in the LIA, in the Legislative Instruments Regulations or in the particular legislation authorising the making of the legislative instrument. 
Where the provision that empowers an instrument was made or amended after 1 January 2005, it will usually make it clear whether the instrument is a legislative instrument or not.  In other cases, sections 5 to 9 of the LIA apply.   
What is a legislative instrument
Section 4(1) of the LIA provides that, in the LIA and unless the contrary intention appears, legislative instrument has the meaning given by s 5 and includes instruments declared to be legislative instruments by s 6 (which declares a number of instruments to be legislative instruments)
 but does not include instruments declared not to be legislative instruments under s 7 (the exemptions from the whole of the LIA)
 and instruments to which s 9 applies.
  

A legislative instrument is defined in s 5(1) of the LIA as an instrument in writing that is of a legislative character, and that is or was made in the exercise of a power delegated by the Parliament.
  
The definition of legislative instrument in s 5(1) focuses on the nature of the instrument rather than what it is called.  However, if legislation calls an instrument a legislative instrument, this will also make it a legislative instrument.

Section 5(2) provides that, without limiting the generality of s 5(1), an instrument is ‘taken to be of a legislative character’ if:

(a)
it determines the law or alters the content of the law, rather than applying the law in a particular case; and

(b)
it has the direct or indirect effect of affecting a privilege or interest, imposing an obligation, creating a right, or varying or removing an obligation or right.

In relation to s 5(2), the Explanatory Memorandum to the Legislative Instruments Bill 2003 said:

For example, an instrument that lays down a binding rule (which would be enforced by a court in an appropriate case) would [be] of legislative character because it is determining the law. Whereas an instrument that sets out an administrative decision (for example, that a particular person is not entitled to a particular visa) is not of a legislative character, because it is applying the law in a particular case and not determining what that law is.
Generally speaking, all instruments which are legislative in character (other than Acts)
 will be covered by the LIA.  

Section 5(3) of the LIA provides that an instrument
 registered on the FRLI automatically becomes a legislative instrument, even if it would have been regarded as administrative.  If an instrument contains any legislative material (no matter how small the percentage), the whole of the instrument is treated as a legislative instrument: s 5(4).  

Section 10 of the LIA enables a person having the authority to make an instrument which is not yet made or not yet registered, and who has doubts about the status of the instrument, to apply in writing to the Attorney-General for a written certificate determining whether the instrument, or an instrument of that kind, is or is not, or will be, or will not be, legislative.  If the certificate determines that an instrument, or instrument of that kind, is legislative, the rule-maker must register the instrument in accordance with the requirements of the LIA.
The LIA uses the term rule-maker to describe the person who makes a legislative instrument and puts certain responsibilities on that rule-maker.
  In practice, these are met by staff in the agency responsible for the particular legislative instrument.  

Federal Register of Legislative Instruments (FRLI)
Section 20 of the LIA establishes the FRLI comprising a database of legislative instruments, explanatory statements
 and compilations,
 which is publicly accessible via the Internet.
  
The Explanatory Memorandum to the Legislative Instruments Bill 2003 explains, in relation to s 20, that:

The aim of the Federal Register of Legislative Instruments is to enhance the public’s access to the laws that affect them.  While many legislative instruments are already made public in various places and formats, in relation to many other legislative instruments there is no requirement to publish them at all.  As such, even though legislative instruments are the law, some currently may not be made available to the public.

Section 12 of the LIA explains when provisions of legislative instruments take effect.
  Regardless of its particular commencement details, a legislative instrument made on or after 1 January 2005 is not enforceable unless it is registered on the FRLI.  
Instruments on the FRLI are also given authoritative status so they can be relied upon in courts and for various other legal purposes.  In addition, compilations of legislative instruments registered on the FRLI are correct unless contrary evidence is adduced.

Timetable for registration

Legislative instruments made on or after the commencement of the LIA (on 1 January 2005) must be registered as soon as practicable after making and are not enforceable until registration occurs: ss 25(1) and 31(1).  

Legislative instruments made before the commencing day must also be registered or they cease to be enforceable and are treated as having been repealed: s 32.
   
Legislative instruments made before 1 January 2005 and still in force must be lodged for registration on the FRLI by the following dates in order to remain in force (s 29): 

· 30 September 2006
 — this date applied to all unamended instruments that were made in the period of 5 years immediately prior to the commencing day, and to all instruments where the last amendment to that instrument was made in the period of 5 years immediately prior to the commencing day, and
· 31 December 2007  — this date applies to all unamended instruments that were made before 1 January 2000 and to all instruments where the last amendment to that instrument was made before 1 January 2000.
However, if a legislative instrument made before 1 January 2005 is amended after 1 January 2005, and the instrument and any earlier amendments to that instrument have not already been lodged for registration, they all need to be lodged within six months of the registration of the amending instrument (s 29 and reg 6).  
Relationship with requirements to Gazette an instrument
Section 56 of the LIA explains the relationship between a statutory requirement for gazettal of an instrument and the requirements under the LIA for registration of legislative instruments on the FRLI.  

The effect of these provisions is that, where there is a requirement to gazette a legislative instrument, that requirement will be met by registration on the FRLI and additional gazettal is not needed.  However, if enabling provisions enacted on or after 1 January 2005 require gazettal action for a legislative instrument, or provisions are amended after 1 January 2005 leaving the gazettal requirement intact, that gazettal requirement is in addition to the requirement to register the instrument.

Tabling and Disallowance

Once an instrument is registered on the FRLI, it must then be tabled in both Houses of the Parliament within six sitting days after registration on the FRLI or it will cease to have effect: s 38.
  
All legislative instruments which are registered on the FRLI will be tabled in the Parliament and, unless the instrument is exempt from disallowance or a special disallowance scheme applies (see below), the disallowance provisions of the LIA will apply.     

Once tabled, an instrument (or a provision of an instrument) may be liable to disallowance in either House, unless specifically exempted from disallowance by the LIA,  the Legislative Instruments Regulations or another Act.  
The disallowance regime in the LIA works as follows:

· a notice of motion of disallowance of the instrument (or a provision of the instrument which is specified in the motion) may be given in either House of the Parliament within 15 sitting days of the instrument being laid before that House, and  

· following that, unless the notice is withdrawn (within the next 15 sitting days of that House),
 three options are available

· within 15 sitting days of that House after the notice is given, the House can pass a resolution disallowing the instrument (or provision).  The instrument (or provision) so disallowed then ceases to have effect: s 42(1)

· within 15 sitting days of that House after the notice is given, the House can pass a resolution deferring consideration of the instrument (or provision): s 42(2), or

· at the end of 15 sitting days of that House after the notice is given, if the notice has not been withdrawn and has not otherwise been disposed of, the instrument (or provision in the instrument which is specified in the motion) is taken to be disallowed and ceases at that time to have effect: s 42(2).

A key parliamentary website, <http://www.aph.gov.au/leg_instruments/index.htm>,   provides useful information and informal lists of the disallowable instruments tabled in both Houses of the Parliament.

Legislative instruments that are not exempt from disallowance, once tabled in the Senate, stand referred to the Senate Standing Committee on Regulations and Ordinances for scrutiny and recommendation as to any further parliamentary action including disallowance.
   

The Committee’s website
 also has a list of notices of motion of disallowance showing those proposed by the Committee and any other notices of motion which may have been proposed by Senators outside of the Committee process.  

What happens if an instrument or provision is disallowed

Section 45 provides that, if a legislative instrument or provision of an instrument ceases to operate at a particular time because it has been disallowed, the effect is the same as if the instrument or provision had been repealed with effect from that time. Section 15 sets out the consequences of repealing a legislative instrument or provision of a legislative instrument.  
If a legislative instrument or provision which ceases to have effect under Part 5 of the LIA had the effect of repealing a legislative instrument or law or provision of a legislative instrument or law, the previous legislative instrument, law or provision is revived from the time the repealing instrument ceases to have effect. 

Legislative instruments (or provisions of legislative instruments) cannot be remade while they are subject to the disallowance process (s 47) or for six months after disallowance unless the resolution disallowing the instrument or provision is rescinded or, where the instrument or provision was disallowed because the notice of motion of disallowance was not withdrawn, the relevant House by resolution approves the making of a new instrument or provision the same in substance as that which has been disallowed: s 48. 
Special disallowance regimes

Section 57 deals with the relationship between the tabling and disallowance regimes in the LIA and those in other Acts.
  
The LIA overrides special disallowance regimes applying to legislative instruments unless these are preserved by regulations made under s 57 of the LIA.  Subsection 57(5) allows regulations to be made to enable particular disallowance provisions to continue to apply even though they have a different effect to the disallowance provisions in the LIA.  Some special disallowance regimes have been prescribed in the Legislative Instruments Regulations.  Acts enacted after 1 January 2005 can also provide for special disallowance regimes which would not be overridden by the LIA.

November 2006
� This Bill amended a number of Acts, including the Acts Interpretation Act 1901 (the AIA), repealed the Statutory Rules Publication Act 1903 and applies the LIA in relation to rules of court.


The Bill inserted s 46B of the AIA which provides for a new form of disallowable instrument called a disallowable non-legislative instrument. These instruments are not legislative but are to be subject to disallowance.  Instruments must be expressly declared to be disallowable non-legislative instruments to fall within the AIA scheme (cf. the LIA scheme which makes instruments disallowable unless they are exempted from the disallowance provisions).  The terms of s 46B are similar to the terms of the old s 46A of the AIA which was the predecessor of the LIA tabling and disallowance provisions.    


In 2005, the Acts Interpretation Amendment (Legislative Instruments) Act 2005 further amended the AIA to provide a definition of legislative instrument and to clarify the way in which the disallowance regime in the LIA is adapted by the AIA to provide for disallowance of non�legislative instruments. 


� Part 2 of the LIA also requires the Secretary of the Attorney-General’s Department to cause steps to be taken to promote the legal effectiveness and clarity of legislative instruments and their intelligibility to anticipated users.  Some suggested steps are listed in s 16(2) of the LIA.


� If an instrument is in a class of instruments listed in s 6, there is no need to consider the application of the general definition. The classes are:


regulations


statutory rules (other than regulations) made before 1 January 2005


instruments (Ordinances, rules, regulations by-laws) of non-self-governing Territories


disallowable instruments made under an empowering provision that commenced before 1 January 2005 and declares the instruments to be disallowable for the purpose of s 46A of the AIA or otherwise able to be disallowed under former Part XII of the AIA, and


Proclamations made under enabling legislation.


Section 6 is expressed to be subject to s 7 which contains a number of exemptions from the LIA.


� The Explanatory Memorandum to the Legislative Instruments Bill 2003 explains, in relation to then clause 7, that:


There are two general reasons for including an instrument in the table (and thereby excluding it from the operation of the Bill). The first is to confirm that the instrument is not in fact a legislative instrument, where there is some prospect of doubt. The second is to recognise certain strong countervailing policy considerations that make registration undesirable or inappropriate, even though the instruments are legislative. For example, the need to avoid publicising the content of certain instruments, the need to avoid fettering employment arrangements and the need to avoid applying the Bill to certain applied laws.


�  Section 9 provides that rules of court are not legislative instruments. However, the Legislative Instruments (Transitional Provisions and Consequential Amendments) Act 2003 amended legislation enabling the making of rules to establish court-specific regimes applying modified parts of the LIA to those rules.  The effect is that the courts’ Acts providing for the making of rules treat those rules as if they were legislative instruments and apply most of the LIA to them (excluding ss 5, 6, 7,10, 11 and 16); for example, s 59(4) of the Federal Court of Australia Act 1976.


� Section 8 makes clear that this also includes legislative instruments made under other legislative instruments, for example, an instrument made under regulations


� As provided by the definition of legislative instrument in s 15AE of the AIA which explains what describing something as a legislative instrument means. The Explanatory Memorandum for these amendments (the Acts Interpretation Amendment (Legislative Instruments) Bill 2005) goes on to say that


Gradually, as Commonwealth legislation comes to be amended or replaced, it is expected that references to instruments will be changed to reflect whether they are or are not legislative instruments.  Until then, where it is not clear in legislation whether an instrument is or is not a legislative instrument, that question will need to be resolved by deciding whether the instrument is covered by the definition in s 5 of the LIA and not exempted by another provision of that Act or regulations under the Act.


� As the definition of legislative instrument links these instruments to an exercise of delegated legislative power, Acts are not caught by the definition and are not legislative instruments. 


� Instrument, as defined in s 4(1), does not include an explanatory statement or a compilation. 


� Section 4(3) defines rule-maker to include the person who would be taken to be the rule-maker whether the person actually makes the instrument.  The Explanatory Memorandum to the Legislative Instruments Bill 2003 explains that this is intended to cover the person authorised to make the legislative instrument even if it is not actually made.  Where an instrument is made by the Governor-General, s 4(3) operates to treat the responsible Minister as the rule-maker for the purposes of references in the LIA to various responsibilities of rule-makers.


� An explanatory statement is a companion document to a legislative instrument.  It performs a similar function to an explanatory memorandum which accompanies a Bill to be introduced into the Parliament.  The function of an explanatory statement is to help members of the Parliament and the public to understand what the legislative instrument does and what it means.  


Each instrument made on or after 1 January 2005 to be registered on the FRLI must be accompanied by an explanatory statement: s 26.  After a new instrument is registered on the FRLI, it is then tabled in the Parliament, together with its explanatory statement.  The definition of explanatory statement in s 4(1) describes what is to be included in the statement, including an explanation of consultation undertaken in relation to the instrument.  Sections 17-19 of the LIA deal with consultation, including the circumstances in which consultation may be unnecessary or inappropriate.   


� Compilations of legislative instruments are prepared and registered on the FRLI each time a legislative instrument is amended and the provisions or provisions that amend it have commenced. Compilations incorporate all the amendments to a particular instrument so that the reader may see at a glance the current state of a particular legislative instrument.


� All legislative instruments, other than those specifically exempted from the LIA, have to be registered on the  FRLI and are given a unique FRLI number.  However, after some user feedback suggested that it would be useful to continue a separate numbering system for instruments such as regulations which had been the case before the LIA came into operation and the FRLI started, significant legislative instruments (mainly regulations and court rules) are, in addition to a unique FRLI number, also given Select Legislative Instrument numbers.


� In addition, certain instruments made before the commencing day are to be treated as having been made on the commencing day under s 55(2) of the LIA.  The equivalent provision to s 12 for non�legislative instruments is s 46B of the AIA.  The Explanatory Memorandum to the Legislative Instruments Bill 2003 explains that 


[Section] 12 standardises the method of determining when a legislative instrument commences with that used for non-legislative instruments.


� Section 22 contains a number of provisions relating to the status of the FRLI and judicial notice of instruments.


� There is an exception for certain revenue instruments certified by the Attorney-General: s 32(3).  Section 15 of the LIA sets out the consequences of repealing a legislative instrument or provision of a legislative instrument.  


� This was formerly 31 December 2005 but was extended by regulations made in late 2005.


� Either House may also require that any document incorporated by reference in the legislative instrument be made available for inspection by that House: s 41.  A legislative instrument may adopt, apply or incorporate (with or without modification) anything in an Act or any disallowable legislative instrument as in force at a particular time or as in force from time to time: s 14(1).  Changes to Acts and those other instruments are scrutinised by the Parliament; so enabling incorporation by reference is an efficient means to keep legislative instruments up-to-date without diminishing Parliamentary oversight.


� Senate Standing Order 78 requires a Senator to give notice of their intention to withdraw a disallowance notice so that another Senator can take over that disallowance notice if they wish.


� Subsection 42(3) deals with a notice of motion still current at the time of dissolution of the House of Representatives/prorogation of the Parliament. 


�  Non-legislative instruments that are declared to be subject to disallowance in their own enabling legislation are also referred to the Committee for scrutiny.  Senate Standing Order 23(2) provides:


All regulations, Ordinances and other instruments made under the authority of Acts of the Parliament, which are subject to disallowance or disapproval by the Senate and which are of a legislative character, shall stand referred to the Committee for consideration and, if necessary, report.


� See <http://www.aph.gov.au/senate/committee/regord_ctte/index.htm>.


� The disallowance regime in the LIA also replaces the disallowance regime existing in the AIA before 1 January 2005.  
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