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A RESPONSE TO THE PAPER FOR CONSULTATIVE GROUP OF 16 SEPT. 2009 
Overview
1. The Taskforce has set out to design a ‘high level regulatory framework’ which ‘creates and supports a national legal profession’, ‘provides clear and accessible consumer protection’, is ‘efficient and effective’ and ‘robust, relevant and effective over time’. It proposes that there be two national regulatory bodies: 
a) a National Legal Services Board (the Board) which will ‘determine national standards for matters including… professional conduct,… business practice including requirements for trust money and trust accounts… and the regulation of business structures’. The Board will either ‘bear responsibility for, or have oversight of’ the related regulatory functions which it ‘may delegate to local bodies’; and 
b) a National Legal Services Ombudsman (the Ombudsman) who will ‘administer and oversee a national complaints-handling scheme’ but have powers to delegate complaints-handling functions to local bodies and to ‘monitor their work to enure that they are exercising their powers appropriately’. The Ombudsman and / or his or her delegates will assess complaints ‘as either consumer disputes or disciplinary matters’ and have powers to ‘facilitate mediation or conciliation’, ‘issue binding determinations for consumer disputes and minor misconduct matters’ and, in relation to more serious misconduct, to ‘initiate disciplinary proceedings’.       

2. Clearly we have to measure just how efficient, effective and robust this regulatory framework is likely to be by reference to the fundamental purposes it is intended to achieve. The paper lists some but not all those purposes. Presumably they include promoting, monitoring and enforcing high standards of conduct in the delivery of legal services; protecting consumers of legal services including by providing a means of redress for complaints; and, ultimately, promoting public confidence in the delivery of legal services, the administration of justice and the rule of law.     

3. I am broadly supportive of the proposed regulatory framework but believe that it will be strengthened to be significantly more efficient, effective and robust in achieving these fundamental purposes if:   

a) all law firms are made subject to the regulatory regime that currently applies only to  incorporated legal practices; and 
b) the regulatory framework consolidates responsibility for monitoring and enforcing standards of conduct in the delivery of legal services in the one regulatory body both at the national level and (if these regulatory functions are delegated to local bodies) at the local level - that is to say, consolidates responsibility for receiving and dealing with complaints, for conducting compliance audits and for conducting trust account investigations in the one regulatory body. 
4. The first suggestion can readily be accommodated within the proposed high level regulatory framework but the second, if accepted, would require adjustments. There would be a number of options including giving the Ombudsman responsibility for administering not only a national complaints-handling scheme but also national compliance audit and trust account investigation schemes.
5. Those matters aside, the proposals in relation to the Ombudsman are a significant step in the right direction but in my view will be further strengthened 
 if: 
a) complaints-handlers are authorised to receive and deal with complaints not only about individual lawyers but law firms;     

b) the Ombudsman’s power to ‘issue binding determinations for consumer disputes and minor disciplinary matters’ includes both redress powers to require respondent lawyers and law firms to make fair and reasonable redress to complainants and ‘therapeutic’ or ‘protective’ powers to require respondent lawyers and law firms to take appropriate steps to prevent or mitigate the risk of a reoccurrence of the conduct subject to complaint; and  

c) the distinction between consumer disputes and disciplinary matters is reframed to become a distinction between poor professional service and disciplinary matters.    
Making all law firms subject to the regulatory regime that currently applies only to incorporated legal practices  
6. In my view, the single most effective reform we could make to better promote, monitor and enforce high standards of conduct in the delivery of legal services and to better protect consumers of legal services would be to make all law firms subject to the regulatory regime that currently applies only to incorporated legal practices.
      

7. Our systems for promoting high standards of conduct have long put the spotlight on individual lawyers and on ‘front end’ controls – by seeking to control who can be admitted to the profession and then to practice and by articulating detailed, prescriptive rules of conduct - and, more recently, by mandating compulsory continuing professional development. They have paid only limited attention to law firms and to ‘back end’ outputs and outcomes. With the exception of the handling of trust monies, which has long been subject to audit, our systems for monitoring and enforcing standards of conduct have relied as good as exclusively on authorising regulators to receive and deal with complaints about the conduct of individual lawyers and to hold them to account when their conduct falls short of the mark.  
8. Systems for dealing with complaints provide consumers a means of redress for complaints and are a fundamentally important regulatory tool (although our current systems require substantial reform - see paragraphs 28-47, below). That said, they are an inherently limited, inefficient and ineffective tool for achieving the broader regulatory purpose of monitoring and enforcing standards of conduct and protecting consumers more generally. We will best achieve those purposes only by equipping regulators with additional tools that put the spotlight not only on individual lawyers but also on law firms and law firm culture. We have the tools, but are currently authorised to use them only in relation to incorporated legal practices.
     
9. Systems for dealing with complaints have at least the following shortcomings as a means of monitoring and enforcing standards of conduct in the delivery of legal services:      

a) they are inherently reactive and not proactive and preventative in approach. They do no more to encourage high standards of conduct than threaten disciplinary consequences for conduct that falls short of the mark;   

b) they are directed to minimum standards - the standards below which complainants can justifiably claim redress and practitioners can justifiably be held to account before the disciplinary bodies – and not to best practice and continual improvement towards best practice;

c) they are highly selective in their application. The complaints data tells us year after year that lawyers who do residential conveyances and family law or personal injuries or deceased estates work are many times more likely to find themselves subject to complaint than lawyers who do commercial litigation or banking or building and construction law. Similarly lawyers who work as sole practitioners or in small law firms are many times more likely to find themselves subject to complaint than lawyers who work in medium sized and larger law firms – to the extent that lawyers who work in medium sized and larger law firms are only nominally subject to regulatory scrutiny. 

Yet we shouldn’t assume that the complaints data is a measure somehow of the prevalence or distribution of less than satisfactory conduct within the profession. There is no reason to believe that lawyers who do commercial litigation and the like or who work for medium-sized and larger law firms are more ethical or have higher standards of conduct than lawyers who do family law or work in sole practice or small law firms.
 There is no reason to believe that consumers will identify and bring to attention more than a fraction of the conduct that might justify a complaint thereby enabling the appropriate action to be taken. Just recently in Queensland, for example, we have persuaded 34 law firms to reimburse more than 200 clients amounts they had overcharged them in personal injury matters totalling almost $400,000. Only one of those people made a complaint.
  Systems for dealing with complaints give us a window on standards of conduct in the profession, but only a very limited view.        

d) finally, systems for dealing with complaints about the conduct of individual lawyers give regulators little if any regulatory grip on the underlying causes of  complaints. Complaints-handlers (and professional indemnity insurers) know that the vast bulk of complaints (and claims) can be put down not to incompetence or dishonesty on the part of individual lawyers but to sloppy business practices and inadequate management systems and supervisory arrangements on the part of law firms. Systems for dealing with complaints have no regard for the fact that law firms like other commercial enterprises have workplace cultures which shape the conduct of the people who work for them, for better or worse. Systems for dealing with complaints give us some limited capacity to identify and deal with ‘bad eggs’ in the profession but they leave law firm ‘nests’ off limits.       

10. There are better ways to monitor and enforce standards of conduct in the delivery of legal services and to promote public confidence in the delivery of legal services. We should top up our systems for dealing with complaints with forms of regulation that focus on the future rather than mopping up after the past; that encourage lawyers to do the right thing as much as threaten to punish them for doing the wrong thing; that engage all lawyers and law firms, not just a sub-set of lawyers and law firms; and that put law firm culture at the very front and centre of the regulatory regime. 
11. The regulatory regime that applies to incorporated legal practices ticks all the boxes. It should apply equally to all law firms. That would require two key reforms:   

a) first, it would require putting not only legal practitioner directors of incorporated legal practices but the principals of all law firms under specific obligations over and above their professional obligations as Australian legal practitioners to:   

· keep and implement ‘appropriate management systems to enable the provision of legal services by the practice under the professional obligations of Australian legal practitioners’; 

· take ‘all reasonable steps’ to ensure that practitioners employed by the practice do not engage in unsatisfactory professional conduct or professional misconduct; and 

· take ‘all reasonable action’ to prevent unsatisfactory professional conduct or professional misconduct on the part of practitioners employed by the practice and ‘to deal with it’ if it happens, including by taking ‘appropriate remedial action’;   

b) second, it would require authorising regulators to conduct ‘compliance audits’ not only of incorporated legal practices but of all law firms, and to conduct a compliance audit ‘whether or not a complaint has been made’ about:

· ‘the compliance of the practice and of its officers and employees with the requirements of [the Act] or a regulation and the legal profession rules’; and

· ‘the management of the provision of legal services by the practice, including the supervision of the officers and employees providing the services.’

12. It seems to me to be obvious (and equitable) that all law firm principals should have the same obligations as legal practitioner directors to ensure that their firms implement management systems ‘to enable the provision of legal services by their firm under the professional obligations of Australian legal practitioners’. I find it hard to imagine anyone seriously trying to argue that they shouldn’t, or that they don’t already have the same obligations, albeit unwritten. They are as obvious an obligation of lawyers in their capacity as a principal of a law firm as their obligation in their capacity as a lawyer per se to ‘practice under the professional obligations of an Australian legal practitioner’, or to ‘act honestly and fairly and with competence and diligence in the service of a client’. They simply unpack and beef up a principal’s current obligations under the national model rules 
 by making them more explicit and transparent. They simply reaffirm at the law firm level the purposes of the regulatory regime overall.

13. Compliance audits are a form of ethical capacity building. They give regulators a means of encouraging and if needs be requiring incorporated legal practices to review and continually improve their management systems and supervisory arrangements and ultimately their entire ‘ethical infrastructure’ – not only their documented policies and procedures but the myriad other factors that shape their delivery of legal services including the unwritten rules and ‘the way things are done around here’, the values, customs, practices, management behaviours and patterns of incentives and disincentives explicitly stated or otherwise that motivate and sustain their people to conduct themselves ethically or, alternatively, that leave them to their own ethical devices or worse, by actually encouraging them to conduct themselves unethically. 
14. There have always been powerful policy (and equity) reasons why not only incorporated legal practices but all law firms should be subject to compliance audits but we are beginning to see powerful evidence based reasons as well. I suspect everyone knows about the self-assessment audits that my New South Wales counterpart has required incorporated legal practices there to undertake since they were first allowed more than eight years ago now. Dr Christine Parker of the Melbourne University Law School last year researched the first six years of data and found ‘compelling evidence’ that requiring incorporated legal practices to keep and implement appropriate management systems and to undertake self-assessment audits has achieved ‘extraordinary cultural change’. 
  

15. Dr Parker found that the complaint rate per practitioner per year for incorporated legal practices after self-assessment is one third the complaint rate before self-assessment, and that this huge drop in complaints is ‘statistically significant at the highest level’. She found that the complaint rate per practitioner per year for incorporated legal practices is one third the complaint rate for traditionally structured firms and that while complaint rates per practitioner per year are lower in larger than smaller firms and lower in city than rural and suburban firms, ‘the fact that an incorporated legal practice has been through the self-assessment process is a more significant predictor of the rate of complaints’. 

16. It is too early to replicate that research in Queensland where incorporated legal practices have been allowed only since 1 July 2007. What we can say however is that we have required every incorporated legal practice that practises in Queensland to undertake the same self-assessment audit process that is used in New South Wales and two-thirds of the firms which had completed the audit by 30 June 2009 reported having improved their systems as a result. That is encouraging. 

17. We have also explored new and innovative forms of compliance audit. We are building what we hope will be a varied and ever-expanding suite of short, sharp web-based surveys - ethics checks for law firms - which will allow law firms incorporated or otherwise to ‘hold an ethical mirror to themselves’ by testing discrete aspects of their ethical infrastructures. 
  We have developed three web-based surveys at the time of writing and they are all readily accessible on the Commission’s website - an audit of practice culture, or workplace culture check; an audit of billing practices in medium to large law firms; and an audit of complaints management systems in law firms 
 – and we have several further surveys in various stages of development including surveys about civility, supervision practices and duties to the courts and third parties. 

18. We trialled the workplace culture check in February this year with 15 volunteer medium-sized or larger law firms, only 3 of them incorporated legal practices, and we have since required 30 incorporated legal practices to complete the complaints management systems survey as a form of compliance audit. We will require a further 45 incorporated legal practices to complete the complaints management systems survey by Christmas. The feedback thus far has been overwhelmingly positive, both from the 700 employees at the 50 law firms who have completed a survey thus far and their managing partners and/or legal practitioner directors.

19. Importantly, we have designed our compliance audit program deliberately and as a matter of principle so as not to impose any significant additional regulatory burden on law firms unless we have some demonstrable risk-related reason that justifies a more intrusive approach. That demands of us that we make what we hope and expect will become increasingly sophisticated risk assessments based on a range of evidence including a firm’s complaints history, our analysis of the firm’s self-assessment audit and a range of other information we have at our disposal including, for example, the nature of any ‘show cause’ events reported by practitioners employed by the firm, any anomalies that have arisen in audits of the firm’s handling of trust monies or unreasonable delays in its compliance with statutory notices and renewals, the number and nature of any claims against its professional indemnity insurance and the like. We are building a ‘risk alerts’ capacity into our database to support us in making risk assessments of these kinds.      

20. No doubt some lawyers and law firms will find it hard to resist the belief that the compliance costs will outweigh the benefits, and that it’s just too great a risk to give potentially over-zealous regulators compliance audit powers in relation to all law firms. My plea to the doubters is this: structure the regulatory reform to deal with the risk of the potentially overzealous regulator - insist that the national standards include that compliance costs must be kept proportionate to the value of the information that is sought to be obtained 
 - but don’t try to manage the risk by opposing the reform in its entirety. That would throw out the ethical capacity building baby with the bathwater. It would aid and abet poor standards of conduct, prevent regulators from preventing any number of preventable accidents waiting to happen and let down those lawyers, their law firms and consumers alike.     
Consolidating complaints-handling, trust account investigations and compliance auditing functions in the one regulatory body   

21. I’ve argued that we should position ourselves to make increasingly sophisticated risk assessments to identify the law firms most at risk of non-compliance so that we can keep the regulatory burden on low risk firms to a minimum. The same should be true not only of compliance audits but all three regulatory functions that are directed to monitoring and enforcing standards of conduct in the delivery of legal services - not only the compliance audit function but the trust account investigation function and, while obviously complaints have to be dealt with differently, at least that part of the complaints-handling function that comprises ‘own motion’ investigations.  

22. We should always be directing our scarce regulatory resource to where it can have the most beneficial impact in the public interest – hence we should be systematically collating and analysing the totality of the evidence we have available to us to identify the lawyers and law firms most likely to put consumers and the public at risk and direct our resources there. 
 

23. The three functions are complementary. They are all investigative and intelligence gathering functions and are all directed to the same ultimate purposes. The information gained in the exercise of any one of them should be readily available to inform the exercise of any of the others. Let me give some examples. We know that law firms which lodge their external examination or other trust account reports after the due date without reasonable excuse are significantly more likely than other law firms to become subject to complaint. So why wait for an accident to happen? Why wouldn’t compliance auditors, armed with that information, immediately prioritise those law firms for audit? We know from dealing with complaints that some law firms make secret profits by charging undisclosed mark-ups on their outlays. Why wouldn’t trust account auditors, armed with that information, immediately prioritise those and like law firms for audit? These are obvious examples that leap out and present themselves to us but we would find many more if only we had the capacity to cross-refer and interrogate our databases.  

24. Yet we currently have a multiplicity of regulatory bodies each of us dealing with discrete parts of the picture – with complaints, compliance audits and trust account investigations - each of us gathering information unto ourselves that has a much broader utility. This is nonsense. We should be establishing just the one consolidated and integrated database that allows the information gathered in the exercise of any one of these three functions to inform the exercise of any of the others and to drive systemic change. We shouldn’t just allow that to happen - we should require it to happen. 

25. The Legal Services Commission is responsible for receiving and dealing with complaints and for conducting compliance audits in Queensland and the Queensland Law Society (QLS) for conducting trust account investigations. We share a database which includes an automated data-feed from the database the QLS uses for administering practising certificates. We are currently building the search engine which will enable us cross-refer and interrogate the complete data and to generate risk alerts. 
 My counterpart in New South Wales has embarked on a similar exercise there.  
26. It is of course possible (as we have in Queensland, by taking advantage of an historical accident) that multiple agencies can be persuaded to share information and databases but we should be sharing not only data but ‘trade craft’, impression and perspective. Nothing in my experience tells me to expect too much of voluntary cooperation. In my view we will best achieve a fully integrated system for monitoring and enforcing standards of conduct in the delivery of legal services only by consolidating the complaints handling, trust account investigations and compliance audit functions within the one regulatory body – a body that will be capable of being genuinely proactive in promoting and enforcing high standards of conduct in the delivery of legal services, protecting consumers of those services and providing a means of redress for complaints.  
27. I note in passing that there would very likely be significant cost savings in addition to much improved efficiency and effectiveness if the complaints-handling, trust account investigations and compliance auditing functions are consolidated in the one regulatory body. 
Enabling complainants-handlers to receive and deal with complaints not only about individual lawyers but law firms

28. Our systems for dealing with complaints establish a mechanism for holding individual lawyers to account for shortcomings in the services they provide but fail to establish a mechanism for holding law firms to account for shortcomings in the services that are provided in their name except in so far as the shortcomings are attributable to individual lawyers. The problem of course is that sometimes shortcomings can’t be attributed to any one individual lawyer and in these circumstances there is no-one to hold to account for taking the appropriate remedial action.  
29. I’ve noted already that the legal practitioner directors of incorporated legal practices and in effect that incorporated legal practices themselves can be held to account for and required to take appropriate remedial action to deal with any unsatisfactory professional conduct or professional misconduct in their provision of legal services. I’ve argued that all law firm principals and hence all law firms should be similarly capable of being held to account and being required to take appropriate remedial action. Reform to that effect would all but solve the problem. I say ‘all but’ because, as it stands, a legal practitioner director’s obligation to take ‘appropriate remedial action’ appears to apply to unsatisfactory professional conduct or professional misconduct (lets say ‘misconduct’ for short). Clearly the obligation should extend to any conduct that entitles a complainant to redress whether or not the conduct amounts to misconduct of one kind or another, and specifically to any conduct the proposed Ombudsman determines to warrant redress.         
Giving complaints-handlers more comprehensive powers 
30. Complaints come in many different shapes and sizes. Complaints-handlers should have a commensurately broad array of powers and in my view the widest possible discretion to deal with complaints as they see fit, subject only to minimal procedural prescription (including for example that they must be fair and must investigate complaints which involve issues of professional misconduct). 

31. There might be a case for some minor adjustments here and there but complaints-handlers across Australia have broadly adequate powers under current legislation to investigate and dismiss complaints (including summarily) and to initiate disciplinary proceedings when the evidence after investigation establishes a reasonable likelihood of a finding by a disciplinary body of unsatisfactory professional conduct or professional misconduct (lets say ‘misconduct’ for short).  

32. Currently however complaints-handlers have inadequate powers to deal with the vast majority of complaints which describe poor business practices, poor standards of service, poor communication, minor delays, carelessness, one-off honest mistakes and  ‘stuff ups’ of one sort or another. Complaints of these kinds invariably justify some appropriate remedial action if substantiated but rarely a formal disciplinary response.   
33. It is pleasing therefore that the Taskforce envisages the Ombudsman having a great deal of flexibility to deal with complaints and a broader range of powers than complaints-handlers have currently to deal with complaints, including most notably powers to issue binding determinations for consumer disputes and minor misconduct matters.    

34. It is pleasing because complaint-handlers have entirely inadequate powers as things stand to compel consumer redress - powers to require respondent lawyers and law firms to acknowledge a mistake and to apologise; to make good a mistake; to do or re-do the work they were engaged to do; to waive or reduce their fee; to pay compensation for poor service, loss or distress; or to make such other redress as is fair and reasonable in all the circumstances of a complaint. Notably current legislation makes all but wholly voluntary redress entirely contingent upon a finding by a disciplinary body of misconduct or (in some jurisdictions but not others) upon the complaints-handler determining that there is a reasonable likelihood of a finding by a disciplinary body of misconduct. 
35. It is refreshing also because some but not all complaints-handlers have powers currently to impose administrative sanctions for minor misconduct – conduct which warrants the practitioners being held to account but not the additional time and expense that would be required to hold them to account in formal disciplinary proceedings before a disciplinary body.   

36. Complaints-handlers should have another kind of power also, in my opinion - lets call them protective or therapeutic powers - which enable them to require respondent lawyers and/or law firms to take preventative measures to protect clients other than a complainant. These powers should include powers to require respondent lawyers to undertake some further training, for example or, importantly given the prevalence of depression and other psychological ill-health among respondent lawyers, to undergo a health assessment. They should include powers to require respondent law firms to fix an underlying problem by improving their business practices or management or office systems or supervisory arrangements, for example, or by providing their employees with some appropriate professional development or training.   

37. Some of these complaint-handling powers including the power to impose conditions on a practitioner’s practising certificate and to require a practitioner to undergo a health assessment overlap with the powers that are vested in the regulators which administer the practising certificate regime. I flag this issue because the intersection is potentially (but by no means inevitably) problematic.   

Rethinking the distinction between consumer disputes and disciplinary matters 
38. The Taskforce envisages the Ombudsman assessing complaints to be ‘either consumer disputes or disciplinary matters’. It doesn’t define the concepts but they have a familiar meaning under the national model laws. Consumer disputes are complaints that ‘do not involve an issue of unsatisfactory professional conduct or professional misconduct’ and, clearly, disciplinary matters are complaints that do. The national model laws envisage complaints-handlers mediating consumer disputes but investigating conduct matters. The distinction thus characterised is highly problematic.   

39. It is problematic firstly because, while it is almost always preferable to resolve complaints about poor standards of service and minor mistakes and the like by voluntary agreement, that is not always achievable. Complaints-handlers need determinative powers for that reason alone, and in any event most complainants and respondents are less interested in mediating a outcome than getting a quick and fair decision as to the ‘rights and wrongs’ of the matter. This means that redress powers whoever exercises them require complaints-handlers to have good investigation as well as mediation skills, much as complaints-handlers who investigate disciplinary matters have to have good mediation skills to do their job well. There is no neat distinction by complaint handling methodology.      

40. Complaints-handlers should have an investigative and determinative frame of mind in any event, even while they’re negotiating voluntary agreements. That’s because, firstly, it’s crucial that any voluntary agreements are fair – fair to consumers who are often at a disadvantage compared to respondent lawyers and law firms, and fair to respondent lawyers and law firms who can be tempted to come to a commercial settlement to make a complaint go away whether or not the complaint is justified. We should take care to avoid commercial settlement becoming too common a practice, to preclude the system for dealing with complaints getting a reputation among the profession as a quick and easy, backdoor way for disgruntled clients to get a discount on their fees. Furthermore some respondent lawyers and law firms want complaints to go away not just to save precious time but to avoid further questions being asked about conduct that might look like a consumer dispute but which in fact masks some more serious or systemic misconduct.  

41. The distinction between consumer disputes and conduct matters is problematic secondly because it’s hard to see what possible basis there could be for requiring respondent lawyers or law firms to make redress – to reduce or waive their fee or to make good a mistake at no extra cost, for example – short of determining that their conduct in their professional capacity was unsatisfactory in some way. But that begins to look suspiciously like determining their conduct to be unsatisfactory professional conduct, at least in the ordinary English meaning of the words. Why else would a complainant be entitled to redress, unless the lawyer’s or law firm’s conduct falls short in some way of the standard of competence and diligence the complainant was entitled to expect?  But that is precisely the national, core uniform meaning of the term unsatisfactory professional conduct under the national model laws.

42. That analysis makes nonsense of the distinction between consumer disputes and disciplinary matters, certainly when consumer disputes are defined to exclude misconduct. There is another analysis, however, which draws on the fact that the disciplinary bodies and courts have interpreted the words unsatisfactory professional conduct to have a meaning much reduced from the ordinary English meaning of the words and to be a term of art. That may be right, in some if not all jurisdictions, and if so it rescues the distinction between consumer disputes and disciplinary matters by leaving room for there to be conduct that warrants redress but falls short of unsatisfactory professional conduct nonetheless. It saves the distinction, but only at the cost of making it largely unintelligible to consumers, the public at large, most lawyers and I suspect most regulatory insiders also.       

43. It would be much better in my view to simply to junk the distinction between consumer disputes and disciplinary matters and to recognise that the fundamental distinction we have to make is the distinction between unsatisfactory professional conduct of kinds that can fairly and reasonably be resolved administratively - by the complaint-handler issuing an administrative sanction or requiring the lawyer or law firm to take preventative measures or to make appropriate redress or all three - and unsatisfactory professional conduct of kinds that the public interest requires be heard and decided in public in formal disciplinary proceedings before a disciplinary body.   

44. Alternatively, if that option stretches the concept of unsatisfactory professional conduct too far, we should junk the term consumer dispute (or at the very least its definition by reference to the absence of any misconduct) and reframe and preferably rename the distinction to distinguish (as in England and Wales) between poor professional service and disciplinary matters. The trick then would be to give the Ombudsman powers to require respondent lawyers and law firms to make redress or to take preventative measures in relation to poor professional service and the same and additional powers in relation to disciplinary matters, including powers to issue administrative sanctions for minor misconduct and to initiate disciplinary proceedings in more serious matters. 
45. Either of those solutions solves another and fundamental problem with the distinction between consumer disputes and disciplinary matters as currently defined. The problem is that it sustains the illusion, because the terms are defined to be mutually exclusive, that complaints can be sorted into two mutually exclusive kinds, and sorted at the front-end, before any action is taken on the complaints. The reality, however, is that more than a few complaints fit just as easily at first blush on either side of the line; that more than a few which appear at first blush to fit comfortably on one side of the line turn out once a few questions are asked to belong unambiguously to the other; 
  and that more than a few involve multiple issues that put them on both sides of the line simultaneously. All this is everyday complaints-handling experience. 

46. The illusion is dangerous because it takes us down a path towards assigning different kinds of complaints to different complaints-handling agencies, or to different complaints-handlers with different skill sets within the one agency. That in turn leads inexorably to complaints being referred from one agency or complaint-handler to another when more and new information comes to hand and starting over, or to having two complaints-handlers dealing with a complaint at the same time. That comes at a significant cost in time and administrative processing and professional double-handling. Further it makes little if any sense to complainants and respondent lawyers and law firms, especially if it means they find themselves dealing with two complaints-handlers at the same or different times about what remains from their point of view essentially the one matter.
47. It is far better in my view simply to give complaint-handlers the full range of powers they  require to deal with complaints fairly and reasonably and on their individual merits, whatever twists and turns the process takes, and to leave it up to them to decide how best to go about it subject to minimal procedural prescription.    

� These suggestions go to detail rather than to high-level regulatory architecture as such, but respond to the Taskforce’s description of the Ombudsman’s role.    


� I note that the Hunt Review of the Regulation of Legal Services (in England and Wales) – which was published only yesterday - effectively endorses this same approach. Lord Hunt says at page 47 of his review, for example, that ‘it is perhaps the principal theme in this report that effective regulation of legal services must in future concentrate far more upon promoting good governance arrangements in firms.’ I am encouraged also that the Hon Wayne Martin, Chief Justice of Western Australia, argued to similar effect in his keynote address to the recent Conference of Regulatory Officers (CORO) in Perth. I have argued the case in a paper I gave at the 47th Annual Vincents QLS Symposium in March this year under the title The Changing Face of Lawyer Regulation and more recently a paper I gave at the Australian Legal Practice Management Association Annual Conference in August under the title Rethinking the Regulation of Lawyer Conduct: the Centrality of Law Firm Management and Ethical Infrastructures. Both papers are published on the Commission’s website.  


� Lord Hunt makes the point at page 60 of his review that ‘entity based regulation complements individual regulation rather than supplanting or superseding it. Individual regulation comes about by dint of the profession to which one is admitted and the services one seeks to provide, whereas entity regulation attaches to the type of organisation within which one works.’    


� The Hon Wayne Martin, Chief Justice of Western Australia, reminded his audience at the CORO Conference only a few weeks ago that the Chairman of the US Securities and Exchange Commission rhetorically asked members of the American Bar Association at the time of the Enron collapse ‘where were the lawyers? What were the lawyers doing?’ The Chief Justice drew attention also to the highly critical comments by the Royal Commissioners in the HIH and James Hardie Industries inquiries about the advice their in-house and external lawyers gave those companies, and the same could be said about the lawyers who advised the Australian Wheat Board. None of these matters came to attention by way of complaint, nor the conduct of the lawyers in both this country and the US who ‘devised and carried out document destruction policies and took shelter behind baseless assertions of the attorney client privilege’ – eg, McCabe v British American Tobacco (2002) VSC 73 and USA v Philip Morris (2006) WL 23800650.     


� We achieved this result by making proactive use of our power to commence an investigation on our own motion if we believe an investigation should be started.  


� The national model rules say ‘a principal is responsible for exercising reasonable supervision over solicitors and all other employees in their provision of legal services by the law practice.’ Lawyers have tended to read the rule narrowly, to refer to direct professional supervision and not to indirect supervision including management systems. I note however that Riley’s Solicitors Manual says that the rule implies that principals should ‘set in place procedures and systems that all employees of a law practice must follow in processing work and regularly monitor compliance… as well as review those procedures and systems.’ It goes on to say that ‘the supervisory duty also has an educational aspect, namely to seek to inculcate… an awareness and appreciation of their professional responsibility.’  


� These are Lord Hunt’s words, at page 75 of his Review of the Regulation of Legal Services (in England and Wales). Dr Parker’s research findings are published on the websites of both the New South Wales and Queensland Legal Services Commissions  - � HYPERLINK "http://www.lawlink.nsw.gov.au/olsc" ��www.lawlink.nsw.gov.au/olsc�) and � HYPERLINK "http://www.lsc.qld.gov.au" ��www.lsc.qld.gov.au�.  


� The ethics checks for law firms and their underlying rationale are described in detail on the Commission’s website and in the papers mentioned in footnote 2.   


� We designed all three surveys in close consultation with sympathetic lawyers and legal academics and road-tested early versions with several equally sympathetic law firms. They are all the better and more practical and relevant for that and we will continue to use that collaborative process into the future.    


� We have published the (de-identified) survey results on the Commission’s website, including the feedback we solicited from the managing partners and/or legal practitioner directors of the firms which undertook the survey. Publishing the results not only enables participating law firms compare their results but serves a broader public interest also, by exposing these aspects of law firm culture to public scrutiny.     


� The Administrative Review Council enunciated a best practice principle to this effect in a recent report under the title Government Agency Coercive Information Gathering Powers. Proportionality is one of The Five Principles of Good Regulation in the UK, along with accountability, consistency, transparency and (notably given the earlier discussion), targeting.


� Lord Hunt talks repeatedly throughout his Review of the Regulation of Legal Services of the need to target regulatory interventions through risk assessment. He notes at page 113 that one common, practical challenge faced by regulators is that of ‘using intelligence well, to improve risk assessment and the allocation of regulatory effort.’ That is exactly the point I am making in this and subsequent paragraphs.         


� We are well on the way to achieving a consolidated and fully integrated data warehouse for storing the complete data kept in connection with the regulation of the delivery of legal services in Queensland. The Bar Association of Queensland will be linked to the database later this year and the Legal Practitioners Admissions Board and the Supreme Court are considering their options. We are also building an organisationally-neutral portal which will enable the multiple participating regulators to give members of the public and law firms, lawyers, legal academics and other authenticated subscribers seamless, one stop shop, on-line access to a range of regulatory products. The portal will both ‘pull’ regulatory information in on-line and ‘push’ it out on-line. It will enable incorporated legal practices to complete and lodge their self assessment audits with the Commission, for example, and enable external examiners to lodge external examination reports of law firm trust accounts with the QLS. It will enable law firms to access the complete complaints data and any risk alerts relevant to their firm, for example, and give law firms, legal academics and members of the public access to de-identified and aggregated complaints and profession analysis data and related search engines, lists of practitioners and law firms, etc. The portal will go live in November.   


� The national model laws give a core uniform meaning to the concept of unsatisfactory professional conduct as follows: ‘unsatisfactory professional conduct includes conduct happening in connection with the practice of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent Australian legal practitioner.’ 


� Complaints that look like cost disputes sometimes come to involve issues of overcharging or failure to account or over-servicing. Complaints about miscalculated settlement figures in a conveyance sometimes come to involve issues of inadequate supervision. Complaints about delays sometimes come to involve issues of inappropriate management systems. Complaints about poor communication sometimes come to involve issues of psychological ill-health and potential unfitness to practise. These are all real examples, none of them uncommon, and the list could go on.    





John Briton, Queensland Legal Services Commissioner, 6 October 2009
John Briton, Queensland Legal Services Commissioner, 6 October 2009

