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 NATIONAL LEGAL PROFESSION REFORM PROJECT 
Comments re National Legal Services Ombudsman paper 30 October 2009
John Briton, 16 November 2009 
I have prepared these notes following discussions with my counterparts in NSW, Victoria and Western Australia but they should not be assumed to agree with each and every comment as I’ve expressed them here. I have arranged my comments under the same headings and sub-headings as the original paper.  
Overview of the proposed framework

· It will be a mistake in my view if, in considering the framework that should apply to receiving and dealing with complaints, we don’t take the opportunity to also consider the framework that should apply to preventing complaints (or rather, preventing conduct that justifies complaints). It is not enough to establish a framework that holds lawyers and law firms to account when they behave in ways that are unfair and unreasonable in all the circumstances of a complaint or incompetent or unethical. We should at the same time be establishing a framework for getting in first and doing whatever we reasonably can to prevent or reduce that behaviour. The taskforce’s paper envisages the Ombudsman having an educational role and that is useful and important but by no means sufficient.   

I have argued previously that the answer lies in requiring law firms through their  principals to develop and implement governance arrangements ‘to enable the practice to deliver legal services under the professional obligations of Australian legal practitioners’ (that is to say, ‘appropriate management systems’) and then authorising regulators to monitor compliance by reviewing a firm’s management systems and supervisory arrangements whether or not a complaint has been made (that is to say, to conduct ‘compliance audits’). This is the regulatory arrangement that currently applies to incorporated legal practices under the National Model Laws and it should be extended to all law firms - and it should be supplemented with a legislative requirement that the compliance audit power must be exercised in ways that are transparent, targeted and proportionate. 
I have also argued that a legislative schema to this effect will achieve its preventative purposes most efficiently and effectively if responsibility for conducting compliance reviews, for conducting trust account investigations and for receiving and dealing with complaints are  consolidated in the one regulatory body. 
  
I will not reiterate those arguments here. I do want to note however the striking similarities between my views and Lord Hunt’s in his Review of the Regulation of Legal Services (in England and Wales) dated 5 October 2009.
 I urge the Taskforce and the Consultative Group to give careful consideration to Lord Hunt’s arguments in relation both to these matters and the regulation of the profession more generally. 
· Subject to the above, agree – but note that the paper is largely silent about the relationship between the Ombudsman and the National Legal Services Board (the Board). The functions should be integrated. The Ombudsman should have a significant and meaningful role in developing the standards and policies that apply not only to the handling of complaints but the to other related regulatory functions including in particular but not only the making of the conduct rules, trust account investigations and the issuing of (and imposing conditions on, suspending and revoking) practising certificates. The Ombudsman should be a member of the Board ex officio.  
Introduction

· Agree – and agree in particular that the Ombudsman should have the power to develop tools to help support practitioners to uphold high ethical standards and good business practices as part of a broader educative role directed to both the profession and the public. 

Objectives of the provisions

· Subject to the arguments above and below, agree – but the second bullet point should read ‘to promote, monitor and enforce the professional standards…’
The Ombudsman’s role

· Subject to the comments below, agree.
· It appears that the Taskforce envisages the Ombudsman having powers to conduct trust account investigations to the extent such powers are required to facilitate the investigation and resolution of complaints. That is helpful so far as it goes, but, for reasons expressed above, the power to conduct trust account investigations (and ‘inspections’), the power to receive and deal with complaints and the power to review the management systems and supervisory arrangements of law firms should be vested in the one regulatory body charged with promoting, monitoring and enforcing standards of conduct in the delivery of legal services. 
Possible delegates 
· Agree – and in particular that the Ombudsman should ‘delegate’ to just the one body, and preferably an independent body in each jurisdiction. The delegation should clearly spell out whether state delegates have power to further delegate some or all the powers delegated to them and, if so, which powers (see below). 

· The ‘delegation’ will require careful drafting having regard to its potential implications in relation to reviews. Delegation usually implies an inherent right of internal review ‘up the line’ of all delegated decision-making and even administrative processing under delegation. It is important that complainants and respondents have effective rights of review but equally important that the Ombudsman not be swamped with an unduly large review workload. It might be preferable for the Ombudsman to ‘devolve’ rather than ‘delegate’ powers to state and territory complaints-handlers and to build-in appropriate entitlements to review from there and / or to clearly delineate which of the ‘delegate’s’ decisions are potentially subject to review.     

· The proposed Schedule specifying the bodies nominated by the States and Territories to be suitable should be capable of amendment by agreement between the Ombudsman and he Attorney-General of the State and Territory proposing the amendment. 
Assistance from professional associations

· The Taskforce invites comment on the desirability of an independent delegate having discretion to ‘refer’ certain complaints to the professional bodies on the proviso that the professional bodies have powers only to recommend what action should be taken on a complaint, if any, and not any determinative powers. That is the current arrangement in Queensland. It works - and it preserves a role for the professional bodies in dealing with complaints at the same time resolves the ‘Caesar judging Caesar’ problem that prompted the state government to create the Legal Services Commission in the first place, as an independent statutory body for dealing with complaints - but it involves significant double-handling and comes at a hefty and otherwise unnecessary additional cost.     


· The cost problem could be kept within reasonable bounds at the same time as preserving a role for the professional bodies if the independent bodies are empowered to ‘refer’ complaints to the professional bodies only on a case by case or exception basis and / or to seek the professional bodies’ advice or opinion on a case by case basis as appropriate.   

The complaint handling framework

· Agree – although it should be noted that our current systems rightly allow not only consumers and other practitioners to make complaints but third parties and indeed anyone. 
· The Taskforce should consider whether practitioners who become aware of or reasonably suspect misconduct on the part of another practitioner should be under an obligation to report their knowledge or suspicions to the Ombudsman, in the same way that practitioners are currently obliged (under the Model Bill at 3.3.25) to report irregularities and suspected irregularities in relation to trust account matters.  
The Model Bill Framework
· Agree – and in particular that:
· the current legislation is overly prescriptive and the proposed uniform national legislation should be more principles-based in character;
· the legislation should provide for complaints not only about lawyers but also law firms – and, because it is not always clear who had control of the matter at the time of the conduct, not only in relation to consumer complaints but disciplinary matters also. This is especially important when complaints involve issues of overcharging and failure to supervise.

· it is not appropriate that complaints be characterised as either consumer complaints or disciplinary matters at the time they are made, but only when the relevant information comes to hand. Further consideration should be given to the question of how complaints that involve both consumer and disciplinary issues are best dealt with. 
· the Ombudsman and the Ombudsman’s ‘delegates’ should be authorised to initiate own motion investigations into apparent systemic failures, both by lawyers and by law firms – see Own motion investigations, below.
The proposed framework

· Agree – including that the Model Bill definitions of ‘unsatisfactory professional conduct’ and ‘professional misconduct’ are generally appropriate.  
Complaints

· Agree – but see earlier comment to the effect that law firms should be capable of being subject not only to consumer complaints but also to disciplinary complaints.

· The Ombudsman should be an oversight body which has a very limited role if any in dealing with complaints, with the exception perhaps of cross-jurisdictional complaints. The Ombudsman should be able to monitor the handling of sensitive complaints or complaints that might lead to precedents without ‘calling them in’. 
Own motion investigations

· Agree – but, while the own motion investigation power is fundamentally important, it remains at the end of the day a power to initiate an investigation into suspected misconduct that happens not to be subject to complaint. Crucially from my point of view, and unlike the compliance audit power (see Overview of the proposed framework, above), it is neither proactive nor preventative in character but addressed to conduct the Ombudsman reasonably suspects has already occurred. The power might be broadly expressed – as a power to commence an investigation ‘if the Ombudsman believes an investigation should be started’, for example – but will inevitably be read down to require reasonable cause. It might be possible with careful drafting to craft the power very broadly, and to enable the Ombudsman to identify categories of lawyers and law firms most at risk on non-compliance with their professional obligations and to target them for own motion investigations accordingly, but I doubt it. It would be far preferable in my view to give the Ombudsman a compliance audit power and, given fears that the power could be abused in the hands of an over zealous regulator, by setting legislative standards requiring it to be used only in a transparent, targeted and proportionate way - and then by requiring the Board to further amplify those standards as part of its standards setting role.    
Consideration of complaint

· Agree
Investigation of complaints

· Agree – but:

· the suggestion that the Ombudsman should be able to determine a complaint in the absence of a response from the practitioner subject to complaint is problematic. The Ombudsman should not be authorised to dismiss a complaint merely because the respondent practitioner has refused to cooperate with the investigation of the complaint. 
· Practitioners subject to complaint should not be able to frustrate an investigation by hiding behind a client’s legal professional privilege. The Ombudsman should have the power to require practitioners subject to complaint to answer questions or produce information notwithstanding any duty of confidentiality or legal professional privilege they owe a client provided that any information obtained in this way can be used only for the purposes of the investigation and any subsequent disciplinary proceedings and for no other purpose - that is to say, provided that the client’s legal professional privilege is preserved. The National Model Laws include provisions to this effect (4.13.8-4.13.9) and similarly most state Legal Profession Acts (for example, the NSW Act at ss.603-604 and 724 and Victorian Act at s.4.4.11).   
· the Ombudsman should be able to commission not only a cost assessment but an expert opinion as evidence of the amount properly chargeable which could be used in subsequent proceedings should the evidence support a reasonable likelihood of a finding of overcharging.. 
Resolution of complaints
· Agree. 
Consumer complaints

· Agree – but: the Ombudsman should have power: 
· to require not only that the work subject to complaint be redone but be rectified. 
· to require lawyers or law firms to take preventative measures to protect clients other than a complainant (eg to undertake some training, to fix an underlying problem by improving their business practices or supervisory arrangements etc). 
· The power to require a practitioner to pay compensation should be clearly distinguished from the power to make a compensation order in relation to misconduct.  

Disciplinary matters
· Agree – but:
· law firms should be capable of being subject to disciplinary complaints - see the comments under The Model Bill Framework, above. Complaints involving issues such as gross overcharging or failure to supervise, which could ordinarily result in discipline, have historically been limited by the inability to sheet them home personally to any particular practitioner. The Ombudsman should be able in appropriate cases to initiate disciplinary proceedings against each of the principals of the firm or a specific principal such as a managing partner or ethics partner. These provisions could mirror the current provisions in relation to legal practitioner directors of incorporated legal practices.
· it should be possible to make costs orders against not only individual lawyers but law firms.

· an order that  a practitioner seek management advice will be ineffective without a requirement that the advice be implemented.

· the Ombudsman should have a power to require lawyers or law firms to take preventative measures to protect clients other than a complainant – see comments under Consumer complaints, above.
· A practitioner’s conduct in failing to comply with an order of the Ombudsman or disciplinary body without reasonable excuse should amount to professional misconduct. 
Procedural fairness

· Agree – but: 
· the requirement to give the legal practitioner or law practice a copy of the original complaint is problematic. Complaints are sometimes poorly articulated and in these circumstances the particulars of the complaint become apparent only after additional correspondence or communication has been entered into or documents analysed. Similarly the original complaint sometimes includes a range of inflammatory but ultimately irrelevant material and providing this information to the practitioner subject to complaint can hinder the subsequent investigation without serving any useful purpose. The Ombudsman should have discretion in these circumstances to provide the practitioner with the substance of the complaint only.   
· the Ombudsman should not be required to notify practitioners subject to complaint of a decision to summarily dismiss the complaint. This would serve no useful purpose but only inflame relationships and/or cause the practitioners unnecessary concern. 
· the Ombudsman should not be required to provide practitioners subject to complaint with an opportunity to make submissions about how the Ombudsman proposes to deal with the complaint except in certain very limited circumstances – for example, when the Ombudsman is considering whether to exercise a discretion to deal with an ‘out of time’ complaint. It is sufficient that the practitioner be given an opportunity to respond to the substance of the complaint should the Ombudsman decide to deal with a complaint, and the opportunity to make submissions in relation to information the Ombudsman proposes to rely upon in coming to a binding determination in relation to either a consumer complaint or a disciplinary matter, or to initiate disciplinary proceedings. 
Avenues of review or appeal  
· Agree – but it will be important to rationalise the current review arrangements at state and territory level. State delegates should not be subject to multiple and concurrent reviews by state Ombudsmen, FOI Commissioners and other agencies including Crime and Misconduct Commissions and like bodies in addition to review by the National Legal Services Ombudsman. 

· It will also be important to clearly delineate the decisions potentially subject to review – see the earlier comments under Possible delegates, above.     

Information management
· Agree – but: while it is important that the Ombudsman and the Board share information the relationship should be much closer than that. The Ombudsman should the a member of the Board ex officio – see the comments under Overview of the proposed framework, above.  
· the Ombudsman should have a general discretion to share information with ‘relevant agencies’. 

Other functions and powers

· Agree
� I made the argument in the paper dated 6 October that was circulated prior to the Consultative Group meeting of 14 October. My argument is that we should supplement our systems for dealing with complaints with regulatory tools that allow us to be proactively preventative, and that the arrangements that apply to incorporated legal practices tick the right boxes provided compliance audits are carefully targeted at the law firms most at risk on non-compliance, to ensure that scarce regulatory resource is directed to where it is most needed and is likely to be most effective and, importantly, to keep the regulatory burden on low risk firms to a minimum. I argued that this will require regulators to make risk assessments drawing on a wide range of data including both complaints and trust account investigation data – and that this requires consolidating the exercise of those functions with the compliance audit function in the one regulatory body charged with promoting, monitoring and enforcing professional standards.    


� Lord Hunt says  among other things that:   


‘regulation should favour prevention over cure’ and that ‘regulators should energetically and proactively encourage compliance and approach their tasks in a positive spirit of partnership with those they regulate’  (p.32);


‘it is perhaps the principal theme in this report that effective regulation of legal services must in future concentrate far more upon promoting good governance arrangements in firms.’ (p.47);  


the regulatory regime in England and Wales ‘establishes a dual approach, with regulation of both individuals and entities. It is no longer a question of which is better: it is a question of how best the two types of regulation can complement each other’ (pp.59-60); and


‘inspections are an important element of the regulatory enforcement tool kit, and sometime s a necessary means for ensuring regulatory compliance’, but that ‘regular inspections can be burdensome for regulated entities [and] should be justified and targeted on the basis of an assessment of risk… Risk assessment is an essential means of directing resources appropriately, towards where they can have maximum beneficial impact. In undertaking risk assessment, regulators should give explicit consideration to the potential impact and likelihood of non-compliance with regulation’ (p.62). 





Lord Hunt also notes that one common, practical challenge faced by regulators is that of ‘using intelligence well, to improve risk assessment and the allocation of regulatory effort’ (p.113). That is precisely why we will best promote, monitor and enforce professional standards by consolidating the complaints-handling, trust account investigation and compliance auditing functions in the one regulatory body.          


  





PAGE  

