
Discussion of meeting – 17 November 2009

Attendees: Attendees: Michael Lavarch (Chair), Tony Abbott, Barbara Bradshaw, John Briton, Carolyn Bond, Harold Cottee, Rob Cornall, Ro Coroneos, Robert Milliner, Andrew Grech, Martyn Hagan, Philip Selth, Peta Spender, Dudley Stow, Murray Tobias, Joe Catanzariti; Noela L’Estrange

Laurie Glanfield (Taskforce)

Marjorie Todd and Rachel Antone (Working Group).

Apologies: Andrew Phelan and Steven Penglis
Briefing by Taskforce

Laurie Glanfield’s briefing

The meeting was joined by Taskforce member, Laurie Glanfield, who provided a briefing on the Taskforce’s work. Laurie noted:

· That there would be a steady stream of  papers, including on the structure of the Board,  coming out of the Taskforce in the near future including Professional Indemnity Insurance, Trust Accounts, Business Structures, Investigations and Interventions and Offences and Penalties;

· The Taskforce proposes a co-regulatory scheme.

· The Taskforce may decide to send the Consultative Group issues to consider rather than papers.

· The Taskforce is happy to get submissions from individual Group members.

· The ACIL Tasman report on costs is due at the end of November.

Discussion by the Consultative Group following briefing

A unanimous request was made by the meeting to Michael Lavarch that he personally take up with the Taskforce the present totally unrealistic April 2010 deadline for a model Bill; the suggestion that at its April meeting COAG be asked only to receive a preliminary report which will presumably contain broad principles; and that a 1 July deadline is more realistic.

There was unanimous support for the view that the COAG deadline for a final report and template bill from the Taskforce by April 2010 was unrealistic. Insistence on meeting this timeline would risk a sub-optimal outcome and the support of the key stakeholders to the process.

There was unanimous support for a national legislative scheme applying to the legal profession implemented by way of an intergovernmental agreement featuring legal practice legislation applying in all jurisdictions in uniform terms with a lead jurisdiction and application legislation in each other jurisdiction.

Unanimous support that the proposed reform package is properly costed and that the costs of regulation are transparent.
There is majority support for option 1 but subject to knowing how the model would work in practice, what cost is involved in it, having clarity around the relationship between the Board and the existing State and Territory structures, knowing what the makeup of the Board would be and whether the Board would be appropriately independent of executive government.

2.
Ombudsman

See papers provided by Justice Tobias, Philip Selth and John Briton on this topic.

Structure

A strong majority of the meeting thought that the proposed structure simply adds an additional layer – it will incur unnecessary, additional expenses and slow down the handling of both consumer and conduct complaints unless the existing regulatory bodies are rationalised.

There was recognition that consumer complaints should be included in a complaints handling system.

The Taskforce needs to make a call on whether it will take a centralist approach or retain the current structure — the present proposal is neither here nor there.

Some of the alternatives proposed by the Group were:

· A standard-setter (Board) with a general oversight role only – no Ombudsman; or

· Collapse/combine State and Territory complaint-handlers into a single complaint-handling entity (with shared HR, IT, etc) with deputies and staff in each jurisdiction — this could at least be done for the Eastern seaboard States.

General comments on the paper

A preliminary comment was made with which there was agreement ie In considering the framework that should apply to receiving and dealing with complaints, the opportunity should be taken to also consider the framework that should apply to preventing complaints (or rather, preventing conduct that justifies complaints). It is not enough to establish a framework that holds lawyers and law firms to account when they behave in ways that are unfair and unreasonable in all the circumstances of a complaint or incompetent or unethical. We should at the same time be establishing a framework for getting in first and doing whatever we reasonably can to prevent or reduce that behaviour. The Taskforce’s paper envisages the Ombudsman having an educational role and that is useful and important but by no means sufficient.

Several persons agreed with the paper in general.

Others thought that there was nothing very much wrong with the current system, so why interfere, but endorsed the proposal that complaint-handlers have the power to deal with consumer complaints and the power to make determinations.

Some thought that the use of the term “Ombudsman” was inappropriate.

There was no agreement on how the Ombudsman is to relate to the Board.

· Is the local complaint-handler subject to the direction and control of the National Ombudsman?

· Assistance from the professional bodies.

· Others thought you did not need 2 bodies.

There was a concern expressed that in some jurisdictions the State Ombudsman and Privacy Commissioner -and may be other 'watchdog' authorities - presently have jurisdiction over the LSC.  There was support for these other bodies to have that authority removed.

Another view expressed was that there was concern about the Board in its role being independent of government but not independent of lawyers.

There was a general view by those familiar with the present complaint regimes that the Discussion Paper did not clearly recognise the difference between 'consumer complaints' and 'conduct complaints'.

The following are the answers provide generally by the Group (not unanimously in the main) to the questions posed to them by the Paper:

Should bodies be stipulated in a schedule?

· It is not necessary to do this if the national body is independent of Government.

What should smaller jurisdictions do?

· Smaller jurisdictions should retain the choice. The view was strongly expressed that they do not want one jurisdiction having to use another jurisdiction’s complaint handler.

Should professional associations continue to have a role in complaint-handling?

· Yes.

Should they have a decision-making or recommendation role?

· No agreement — each jurisdiction is happy with its own system.

Should the definitions of unsatisfactory professional conduct and professional misconduct be retained?

· Yes — clear support for leaving those definitions as they are.

Should there be own motion investigations?

· Yes — they currently exist and they are fine.

Client legal privilege?

· The Model Bill has it exactly right on this.

21 days to deal with a complaint?

· This should be aspirational only.  Longer periods should be permitted with a requirement that an explanation for the delay be providing through annual/other reporting.

· A 21 day target for 'consumer complaints may well be reasonable - but 21 days in the handling of a conduct complaint is nonsense.  Given the present statutory and court requirements, natural justice, the involvement of PII insurers, the often vague nature of the initial complaint and the need to clarify the complaint; the need for translators and to obtain court transcripts etc, a conduct complaint can rarely be dealt with in under six months.  Further, not surprisingly, where practitioners are likely to lose their practising certificate/ be struck off there is not a lot of incentive for them to co-operate.

Regarding the suspension of practising certificates, the Ombudsman should have the authority to suspend — the NSW approach may be used, ie the complaint-handler recommends suspension, but the practising certificate issuer must follow that recommendation.

Some thought that clarification was needed on material that is under the heading ‘Avenue of review or appeal’, page 12, the sentence that reads:
‘In addition, a disciplinary tribunal decision in relation to a disciplinary matter would be subject to a limited avenue of appeal to the relevant Supreme Court’.

What is the meaning of ‘limited avenue of appeal’?  Does this mean no de novo?

The information on the ACT is out of date and needs to be updated.

There was agreement that the Ombudsman should have power to provide recompense in consumer complaints.

Some thought that the profession should be very much involved in the investigation of complaints.

3. Costs Paper

There was only a little time available to discuss this paper - and some members of the Consultative Group were unable to stay for all or some of that discussion.  The discussion was cursory because of lack of time but there were good practical observations made and 2 Group members will come back with further comments to the Taskforce (Robert Milliner and Andrew Grech).
Some additional regulatory measures were supported but concern was expressed that some of the proposals would both add to costs and unreasonably increase the regulatory burden on the profession (mainly solicitors).  Others generally agreed with the proposals in the paper.

Agreement on the view that it must be principles-based.

The requirement that consumers be updated on costs every three months does not work in all instances, eg matters that have not progressed over the three months — this would result in an unnecessary compliance burden if applied rigidly. There a was a recommendation that there be a de minimus reporting provision to cover the situation eg where a barrister to have files from a solicitor in their chambers for 3-6 months waiting for some action to be taken by the solicitor/ client.  The barrister will take little - and often no - action in such cases - yet the barrister is to be required to submit a fee note to the solicitor.

It was felt that the proposal is getting back to being too prescriptive.  The principle should be stated — it should be based on having an ‘informed client’.

The paper needs to use the correct technical terms in this area:

· itemised bill’, ‘bill in assessable form’ and ‘bill in taxable form’ — use ‘detailed bill’ instead of ‘itemised bill’;

· ‘assessment of costs’ and ‘taxation of costs’ used inaccurately; and

· ‘party party costs’, ‘costs’ and ‘disbursements’ used inaccurately.

The ‘sophisticated client’ needs to be treated differently when considering constraining the costs of litigation — some sophisticated clients wish to proceed regardless of cost, and the practitioner can’t refuse.

The proportionality rule works in the personal injury context and is almost universally accepted (in Australia) in that context practitioners would be happy to see this issue resolved.

4.
Next steps

· This outcomes paper to be provided to Taskforce.

· Next meeting is 10.00 am on 1 December, at Law Society of New South Wales, 170 Phillip Street, Sydney.
National Legal Profession Reform Consultative Group
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