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:
THE NATIONAL LEGAL SERVICES OMBUDSMAN

1. Due to my having to leave the Consultative Group meeting last Tuesday at an early hour due to other commitments, I thought it might be helpful to raise some points in relation to first, the Task Force’s paper on a National Legal Services Ombudsman dated 30 October 2009; and, second, upon the Law Council’s Regulatory Framework dated 4 November 2009.

2. There is no doubt, and it appears common ground, that there should be a uniform complaints procedure applying in each State and Territory.  At present each State has an independent Legal Services Commissioner or similar body to receive and deal with complaints often by delegating the investigation of a complaint to either a professional individual (such as in Western Australia) or to the Bar Council and Law Society (as in NSW).  If one takes the NSW Legal Profession Act 2004 as a prima facie model, the procedures it sets out for the handling of complaints, seem, with one exception, to be generally efficient and cost-effective.  The one exception is that it does not expressly cater for complaints which, if otherwise upheld, do not involve conduct of a practitioner that falls within the definitions of “unsatisfactory professional conduct” or “professional misconduct”.  These have been referred to in the material so far as “consumer complaints” to distinguish them, I assume, from “disciplinary complaints”.  I shall use that terminology hereafter.

3. Although I entirely agree that consumer complaints need to be accommodated within the system, there is no reason to believe that those complaints cannot be accommodated within the present legislative framework provided that the necessary power to deal with such complaints is vested in the relevant State bodies.  To take NSW as an example, I see no reason why, if a complaint is determined by the Law Society Council or the Bar Council to have substance but to otherwise not amount to unsatisfactory professional conduct or professional misconduct, those Councils should not have the power to mediate the complaint and to provide appropriate consumer-type remedies of the nature of those referred to in the five dot points on page 9 of the Task Force’s paper.  

4. Alternatively, if a complaint delegated by the Legal Services Commissioner to one of the professional bodies or the equivalent is found not to have a disciplinary character, then there is no reason why the Legal Services Commissioner cannot deal with the complaint himself as a consumer complaint.  He could impose similar sanctions to those that I have already referred to.  Obviously, the legislation would need to provide for the imposition of those sanctions to be binding and that failure to abide by them would amount to a disciplinary offence.  I note from page 17 of the paper that such complaints are already referred to mediation by the NSW Legal Services Commissioner.

5. The point I wish to emphasise is that it seems totally unnecessary to impose over and above the Legal Services Commissioner at State level (by whatever name that body is called) a National Legal Services Commissioner/Ombudsman to do precisely what the State bodies do now.

6. I note that neither the ACT nor the NT have such a body, all complaints being dealt with by their respective Law Societies.  This could be overcome (so as to provide a reviewing body) without the necessity of imposing a further regulatory layer in the form of a National Ombudsman/Commissioner

7. At present in NSW (again taking it purely as an example), a complainant, whose complaint is dismissed by one of the professional bodies, has a right of review to the Legal Services Commissioner.  Once that review has been exercised, no reason exists that I can think of that would justify a further right of review to some National Legal Services Commissioner/Ombudsman.  All that is necessary is that there be uniform procedures at the State and Territory level that cater for those complaints that are currently missing out under the present system.  Another layer of bureaucracy is simply not required and will achieve nothing apart from extra cost.  

8. This is not to say that the present system in NSW is perfect and no doubt improvements can be suggested and should be put into effect.  However, to date no one has come forward to list precisely what the shortcomings of our system might be (apart from the issue relating to what I have referred to as consumer complaints).  Once someone identifies the problems (if they exist), then they can be easily remedied.  However, it does not require the imposition of a national regulatory complaints body on top of the current system.

9. It is for the foregoing reasons that I take issue with the basic thrust of the Task Force’s paper.  Thus at page 3 the Ombudsman’s role is set out.  The first three dot points are just motherhood statements and really do not assist the debate.  Upon the basis that the existing State Legal Services Commissions are, as I understand them to be, independent of the profession, then there is no reason to believe that the persons occupying the relevant office are not doing and will not continue to do their job.  The impression one gets from those three dot points is that it is the view of the Task Force that, for instance, the Legal Services Commissioner of NSW is not promoting and enforcing high standards of conduct in the delivery of legal services; is not protecting consumers of legal services and is not promoting public confidence in delivery of those services and the administration of justice.  Subject to the provision of “appropriate means of redress for [consumer] complaints”, the present Commissioner (or his or her equivalent in the other States) is doing his or her job in compliance with the objectives identified.

10. There then follows a further eight dot points.  The first seven are entirely unnecessary.  To suggest that the National Legal Services Ombudsman should receive all complaints is, with respect, a nonsense.  It would mean that a complainant in Perth is required to lodge his or her complaint with the National Legal Services Ombudsman in Canberra or wherever that person happens to be located.  The simple fact is that complaints about local practitioners should be dealt with locally.  Provided the processes and procedures throughout the country are uniform including the forms of redress, then there is nothing to be gained and much to be lost, by requiring complaints to be initiated at the national level as distinct from the local level.  The same comment applies to the other dot points – such as investigating complaints and making determinations in relation to complaints of a consumer nature.  

11. All of these activities should be carried out at the local level as they are now.  None of the activities encompassed in the first seven dot points could be conducted by a National Ombudsman without having an extensive bureaucracy of inexperienced people to carry out activities which are currently done efficiently at a local level by highly experienced practitioners.  Again, why is it necessary for a national body to conduct internal reviews of “certain” decisions (whatever those might be)?  Is the local State Legal Services Commissioner not to be trusted to carry out such a review?  Why is it necessary for a national body to be “involved” in reviews by a disciplinary tribunal or appeals to the Supreme Court when applications to the tribunals and the Court are now made by the Legal Services Commissioner or one of the professional associations?  It is ridiculous to even contemplate a National Legal Services Ombudsman carrying out the reviews referred to unless supported by a substantial bureaucracy.

12. As to the last dot point, each of these tasks are now undertaken in whole or in part by the local Legal Services Commissioner.  Each of them, as far as I am aware, produces information about the complaints process and assists members of the public to make complaints.  They are each at least capable of providing education to the public and the profession about ethical issues.  There may be a case for greater exchange of information between Legal Services Commissioners but I am informed that this already occurs and the regulators talk to each other and exchange information and ideas.  Furthermore there is a website for the Conference of Regulatory Officers and an annual meeting of the Conference as well as meetings between the commissioners or their equivalent.

13. I understand that it was suggested at the last meeting of the Consultative Group that the Queensland, NSW and Victorian Legal Services Commissions be merged so that there would be one computer system and one staff etc.  With respect, I do not believe this would achieve anything worthwhile.  The National Legal Services Board can mandate common reporting requirements between the State regulatory bodies.  Adopting one computer system rather than three will itself involve a cost and for what real gain?

14. There may be one problem that needs to be sorted out and that is where a complaint involves more that one jurisdiction.  This could be resolved by the National Legal Services Board issuing a direction or protocol as to which jurisdiction is to deal with the complaint – probably the jurisdiction having the closest connection with the substance of the complaint including the professional domicile of the relevant practitioner or practitioners.

15. The eight dot points on page 3 to which I have referred, and which assume substantial decision-making operations by the National Legal Services Ombudsman, are then watered down on page 4 under the heading “Assistance from Professional Associations”.  It is there asserted that in jurisdictions that have independent complaint handling bodies (presently only the States), these would operate under delegation from the national body.  But why so?  They currently operate as independent complaint handling bodies appointed under statute and they delegate investigations to the professional associations who in turn delegate them to their professional conduct committees.  They in turn nominate a particular member of that committee to carry out a particular investigation and to make recommendations.  Those recommendations are then adopted or otherwise by the committee and are determined by the Bar Council or the Law Society Council as the case may be.  The systems work efficiently and well.  Why change it?

16. I note that the Task Force proposes that the professional associations would be given the power to make recommendations only to the State or Territory delegate of the National Ombudsman which would then itself make any determination in relation to the complaint.  No reasons are given as to why the professional associations should be so limited in their powers.  Both the Law Society and the Bar Association (at least in NSW) presently make their own decisions about complaints and prosecute them in the relevant disciplinary tribunal.  Why is it necessary for them to be divested of those powers so that they can only make a recommendation to the Legal Services Commission who would then be required to have sufficient staff and resources to review the whole file so as to determine to adopt or otherwise the recommendation of the professional body?  This involves double, if not triple, handling.  It is neither efficient nor cost-effective.

17. Of course, where a professional body dismisses a complaint, the complainant has the right of review to the State Legal Services Commission.  But if the professional body considers the complaint established and decides to pursue it or otherwise to impose an appropriate penalty (which is generally limited), then why can it not do so?  If a complainant considers the penalty to be too light then he or she has a right to have that penalty reviewed by the Legal Services Commissioner.  It is unnecessary for it to be further reviewed by a national body.  

18. At least in NSW and, I assume, in the other States and Territories, the complainant is provided with a detailed written report of the decision to dismiss a complaint or to uphold a complaint and to impose a penalty not warranting the institution of proceedings in the disciplinary tribunal.  I respectfully suggest that a national bureaucracy, particularly if its personel are inexperienced non-lawyers (or even lawyers), will not be able to produce the quality of reports to satisfy complainants as are currently produced by the experienced practitioners to whom the investigation of a particular complaint is delegated under the current system.  The consumer will lose out accordingly.

19. At page 5 a Model Bill framework is suggested.  It proposes principles-based legislation that sets out the “general architecture” of the complaints framework.  More detail is to be provided in the national Rules and/or complaint handling guidelines.  In my respectful view, it is inappropriate that the legislation should be so drafted.  The relevant procedures, remedies and rights of review etc., should be set out in the State or Territory Legal Profession Act, as it is at present.  Guidelines are inappropriate for they are exactly that and therefore are not prescriptive or binding.  If the procedures are set out in guidelines then it will be open to any particular State or Territory complaints handling body to ignore them.  The only benefit of these details not being included in the legislation is that if the provisions were to be changed, it would require an Act of Parliament.  But that may not be a problem as it is proposed, as I understand it, that there should be one Act of a State Parliament which sets out the guts of the legislation which all other States and Territories, by agreement, will merely formally adopt by way of application of laws legislation.  This would mean that it would only be the Parliament who was responsible for the main Act to make changes when required no doubt with the agreement of the other States and Territory Attorneys.  The alternative is to place the detail in regulations that can, of course, be changed by executive action.  At the end of the day you will still end up with the same quantity of prescriptive provisions.

20. At page 6 under the heading “The Proposed Framework” in the second-last paragraph, it is proposed that all complaints should be made to the National Ombudsman although in practice complaints would be made to the State or Territory delegate of the National Body, which would then be required to report certain categories for complaint to the National Body.  I have already made my comments on this proposal in dealing with the fourth dot point at page 3 of the paper.  

21. Again, I see no necessity for a National Body simply to enable some complaints to be “called in” such as those said to be “particularly sensitive” or that may lead to a “legal precedent”.  There is no identification of how such a legal precedent might be established in the context referred to.  If there is a legal decision it will be by either the Tribunal or the Supreme Court.  So-called sensitive complaints, and particularly those where there might be a conflict of interest within a professional association, are already, at least in NSW, dealt with by the Legal Services Commissioner himself.  So also the Legal Services Commissioner has the power to initiate an investigation on his own motion.  Why is it necessary for it to be done by a National Legal Services Commissioner as distinct from a local one?

22. I refer to page 10 of the paper which sets out the powers of the disciplinary tribunal.  The fourth, fifth and sixth dot points propose an order recommending certain action.  Recommend to whom?  And why?  In NSW, and I’m sure in the other States and Territories, the independent disciplinary tribunals can make orders removing a persons name from the Roll, suspending or cancelling their practicing certificate or imposing conditions thereon.  Why should those powers be taken away from those bodies now?  Subject to the foregoing I would agree that the disciplinary tribunal should have the powers referred to in all the dot points referred to at page 10.  

23. Page 11 contains the heading “Avenues of review or appeal”.  I have already referred to the content of the first dot point.  No case has been made out for the decision of a State Legal Services Commission to be reviewed by a national body.  Is it proposed that they all be reviewed?  How is this to be achieved without a significant bureaucracy?  There would be hundreds of decisions to review annually.  Where decisions are made by the Bar Council or the Law Society Council of the State, they are currently subject to review by the Legal Services Commission of the State at the request of the complainant.  Only one review is required, not two.  The second and third dot points at the bottom of page 11 have already been accommodated, at least in the NSW legislation.  

24. At the top of page 12 it is asserted that decisions of the State or Territory delegate of consumer complaints would be subject to internal review by the national body and that this power cannot be deleted.  The reason given for this is that it would allow the national body to maintain minimum standards and consistency in complaint handling and decision-making across all jurisdictions and ensure accountability of State and Territory delegates to the national body.  The existing Legal Services Commission in each State is already accountable.  They have, certainly in NSW (I think), to provide an annual report on complaints to the Parliament as are the Bar Council and the Law Society.  The thrust of this part of the paper seems to be that the State Legal Services Commissions, which are statutory bodies independent of the profession, are incapable of maintaining minimum standards.  Consistency in decision-making is a difficult concept as every complaint will be different.  If a particular decision in one State is to be reviewed by a national body then all decisions will need to be reviewed.  Whether the decision of the State body is right or wrong will simply depend upon the view of a particular person who is asked to conduct that review.  It does not follow that that person is in any better a position to make the decision than the original decision-maker.  

25. Often decisions as to whether a practitioner has been guilty of conduct requiring disciplinary action is a matter of impression and different minds will have different views.  But the main objection to this proposal is that it requires the national body to have a substantial bureaucracy in order to review some hundreds of complaints made each year from all States and Territories.

26. Again the problem is that the paper assumes that there is a lack of consistency at the present time – but there is no empirical evidence to support this proposition; nor is it suggested.  As to accountability, each State Legal Services Commission is accountable to its Parliament.  Why is it necessary for it to be accountable to a National Ombudsman?  Will that make it any more accountable than at present?

27. In the second paragraph at page 12 it is again asserted that the national body would conduct a review of the handling of a complaint to determine if it was conducted appropriately, if the decision was based on reasonable grounds in circumstances where the local body proposed to dismiss the complaint.  Such a review occurs at the present time at the local level.  To impose a further layer of review is simply unnecessary, costly and inefficient, as it would inevitably delay finalisation of the complaint.

28. In the last paragraph above the heading “Information Management”, it is suggested that a disciplinary tribunal’s decision will be subject to a limited avenue of appeal to the relevant Supreme Court.  At present in NSW there is an appeal as of right from an order or decision of the Administrative Decisions Tribunal to the Supreme Court on all grounds: see s 729A of the Legal Profession Act 2004.  It would be a large step to limit that appeal to, I assume, a question of law.  

29. I turn now to the Law Council’s paper.  The Law Council envisages (at the top of page 7) that appointments to the National Legal Services Board (the Board) ought to be made by the Federal Attorney-General in consultation with other SCAGG ministers and other stakeholders to which reference is made.  Several things are clear.  First, the chair of any such Board should be appointed by the Council of Chief Justices; second, the Law Council of Australia and the Australian Bar Association should have the power to appoint persons to the Board who, with the Chair, should form the majority of the Board.  A minority of the Board could be appointed by the politicians.  In other words, it is essential that the profession control the Board by the persons nominated to represent it on the Board.  

30. It would appear that the Law Council favours Model 1 proposed by the Task Force rather than Model 3.  The primary difference between the two is that under Model 1 the Board has decision-making powers as well as the power to set national standards: whereas under Model 3 the Board only has the power to set standards.  The difficulty is to know what decision-making powers the Board is to have.  Once the appropriate legislation is in place it would be inappropriate for the Board to interfere in the day-to-day operation of that legislation at the State and Territory level.

31. On page 8 of the paper, a number of dot points are set out showing areas requiring national standards.  Each of these so-called areas is already, in general, the subject of legislative provisions.  Those legislative provisions set those standards in relation to those matters.  Why is it necessary to go back over it again and reinvent the wheel?  The details in relation to each of those dot points should be enshrined in the legislation or any regulations made thereunder and should be determined at the time of enactment of the legislation.  Is it proposed that we have some sort of inquiry by the Board for a couple of years to set the same standards that are already in place in every jurisdiction?

32. In the third-last paragraph at page 8 it is suggested that the Board would establish committees and consultative groups, the cost of which would be offset by a reduction in the number of corresponding committees and consultative groups that currently exist at State and Territory levels.  With respect, I disagree.  Such committees and consultative groups as exist at the local level are made up of volunteers.  Is it proposed that national committees and consultative groups will be paid and if so by whom?  I reiterate that standards in relation to the dot point items referred to at page 8 should be established now, not later.  In most cases they are already established and, unless there is something wrong with them, there is no reason to change them.  No doubt improvements can be made in some areas such as cost disclosure and billing, but the same does not apply, for instance, to the last dot point of complaints handling or for that matter to the first dot point which I would have thought, by now, was well established and accepted.

33. At page 9 of the Law Council’s paper, in the first paragraph under the heading “Functions of State Regulating Authorities”, it is suggested that the establishment of a new national framework will not require the creation of the Office of Legal Services Commissioner in every jurisdiction.  I do not understand this proposition given that it is suggested that the existing co-regulatory approach is to be retained.  As I have already indicated, in my view and I know that this is also the view of Chief Justice Spigelman, complaints and discipline handling processes should be conducted at State and Territory levels and not at a national level.  Local complaints about local practitioners should be dealt with locally.

34. In the second paragraph under the same heading, it is suggested that the State and Territories should take the opportunity to simplify and rationalise the number of regulatory authorities in their jurisdictions.  Regrettably no real reasons for this are provided and it makes the incorrect assumption there are too many authorities.  In NSW, for instance, there are four of what might be referred to as “regulatory authorities”, namely, the Legal Profession Admission Board (that deals purely with admissions); the Legal Services Commission (that deals with complaints and delegates them to professional bodies); the Administrative Decisions Tribunal (which has a disciplinary tribunal function); and the Supreme Court.  

35. True it is that, for instance, the Law Society and the Bar Association have professional conduct committees whose members investigate complaints.  But those committees are not of themselves regulatory bodies in any relevant sense.  They are merely sub-committees.  The same comment applies to the Legal Profession Admission Board.  It has a number of sub-committees that make recommendation to the Board in relation to admissions and who deal with applications for exemptions from undertaking the study of certain subjects etc.  Of themselves, they are not regulatory bodies.  The suggestion in the original Background Paper issued by the Task Force that there are some 55 regulatory bodies throughout Australia is misleading.  That figure could only have been arrived at by including every committee or sub-committee of what are the true regulatory bodies within each State and Territory.

36. At pages 11 and 12 the Law Council deals with the proposal for a National Legal Services Ombudsman.  The document asserts a number of suggestions that can be found in the Task Force paper on the same subject.  My comments on the latter apply to the former.  What the Law Council appears to be advocating is that all State Legal Services Commissions should be abolished; the law societies and the bar associations should become regulatory authorities and make decision and that their decisions should be reviewed by a national legal services ombudsman.  This is simply replacing one body at a State level with another at a national level.  The resources that are currently utilised by state bodies would, in effect, be transferred to a national body that would carry out precisely the same work.  It is not self-evident that this would result in either a reduction of costs or a more efficient system.  In fact it would be necessarily less efficient and cost effective.

37. For all decisions of the bar associations and law societies to be reviewed by a national body, I respectfully suggest, would not only require the National Legal Services Ombudsman to have a substantial bureaucracy but the fact that all complaints are to be reviewed by that body would inevitably lead to significant delays which can be avoided if those reviews are conducted at a local level.  

38. I have now more or less exhausted myself.  I propose to return to my day job.  I have no doubt that more could be said but I think that what I have said is sufficient for present purposes.  
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