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I have now had the opportunity of reading the Background Paper dated 4 August 2009.  To be honest I did not find it particularly helpful.  I respectfully make the following comments upon it which you might consider addressing in your next paper to be provided for the Consultative Group’s response.

1. In the penultimate paragraph on page 13 it is asserted that variations in the implications of the Model Bill have resulted in (1) impediments to seamless national practice; (2) unnecessary compliance costs and burdens; (3) varying levels of consumer protection.  I am personally not aware of the variations to the Model Bill resulting in these three alleged disadvantages.  It would be helpful if, first, the variations of the Model Bill by the various States and Territories, insofar as they lead to one or more of these disadvantages, could be isolated and identified; and second, if we could be informed as to how those variations result in one or more of the stated disadvantages?  Thus with respect to the first of these disadvantages, as I understand it, at present once a person is admitted in a State or Territory and has a practising certificate from the relevant issuing authority of that State or Territory, that person can then practice in any other State or Territory of Australia without restriction.  If this be so, then I do not understand what the “impediments to seamless national practice” are understood to be.  Could I be enlightened?  

The same request applies to the question of unnecessary compliance costs and burdens.  Some particularity would assist in providing a basis for further comment.

2. The penultimate paragraph on page 16 refers to regulatory barriers to the creation of a truly seamless national legal services market.  Again, the barriers referred to need to be identified for each State or Territory so that their relevance, justification, or lack thereof, can be appreciated.

3. On page 14 there are a number of dot points setting out the objectives of reform with which I would generally agree.  However, one must be careful to ensure that you do not end up with a “lowest common denominator” approach.  As Chair of the NSW Admission Board, I have a particular interest in the second and third dot points in the left-hand column.  As at present advised, I am not aware of any disconformity between the various States and Territories with respect to the admission of legal practitioners in Australia, at least if that is confined to Australian residents as distinct from foreign lawyers.  Although, for instance, in NSW there are two classes of practising certificate, I do not see how that fact in any way impinges upon the laudable objective of a seamless national legal profession.  There are those who wish to be solicitors and those who wish to be barristers and different rules apply to each because of the very nature of their different forms of practice.  I certainly agree that there should be uniformity in respect of each class of practitioner between the States and Territories and it would be helpful to be advised as to the lack of any such uniformity, if it exists.

4. On page 17 there are a series of dot points setting out the aims of reforming the legal profession regulations.  In order to understand these aims, it would be helpful to be advised of the following:  

(i) With respect to the second dot point, please identify the areas where the Task Force considers that direct regulation is needed.  Further, what is contemplated by “direct regulation”?  For instance, is it suggested that the Commonwealth should directly regulate particular areas of practice and if so, what are they and why?  

(ii) With respect to the third dot point, please identify the compliance burdens and costs of each State or Territory which it is said should be reduced.  One of the “compliance burdens” is the necessity for an annual practising certificate.  Is it suggested that that should be abolished and that once one has a practising certificate it is never necessary to renew it or to pay for any such renewal?  If that is so, there will be a question as to where the money is to come from in order to meet the necessary costs with respect to the complaints and disciplinary processes of the profession.  If the present situation is to be changed and paid for by practitioners, it will inevitably lead to an increase, rather than a reduction, of the cost burden on practitioners.

(iii) Reference is made in the fifth dot point to the removal of regulatory burdens to cross-jurisdictional work in Australia.  Could those burdens be identified?  As presently advised, I am unaware of them, at least so far as barristers are concerned. 

(iv) As to the sixth dot point, could you identify the respects in which it is alleged that the competitiveness of Australian law practices is currently impeded and why.

(v) As to the second-last dot point, the mechanisms to which reference is made again need to be identified: in particular, the respects in which current mechanisms are, apparently, failing needs to be articulated.  

(vi) Finally, as to the last dot point, I have some difficulty in understanding what precisely is being asserted.  So far as NSW is concerned, I am unaware of any uncertainty or lack of confidence in the current regulatory machinery and administrative policy and practices under the Legal Profession Act 2004.  If there is any such uncertainty or lack of confidence then it would be helpful if the regulatory machinery and administrative policies and practices said to be uncertain etc., were at least identified so meaningful comment can be made with respect thereto.

5. As to the six dot points at the bottom of page 17 and top of page 18, I refer to the second dot point and request assistance in identifying the “excessively proscriptive procedures or processes” in the current legislation of each of the States and Territories.  Subject to that, I agree that it is appropriate to set national standards, policies and practices provided, again, that one is not adopting a lowest common denominator approach.  I also agree with the last two dot points.  

6. I also refer to the last paragraph on page 18.  Before one reduces the overall cost of regulation of the legal profession, it is necessary to identify the costs of regulation and whether those costs are in fact excessive.  One could reduce costs of regulation by, for instance, not requiring practitioners to renew their practising certificate with its associated costs.  But those costs are, in the main, utilised for the purposes of defraying the costs of regulating the profession, particularly in the disciplinary area.  Those costs have to be paid from somewhere and, unless the general taxpayers pay them, they can only come from the practitioners themselves.  

7. I have no doubt that it may well be the agenda of some to do away with and/or weaken the professional bodies upon the basis that they are merely regarded as equivalent to unions interested only in looking after their members.  But that would be unfair and would indicate a misunderstanding of the work that the professional bodies perform, particularly in the areas of discipline and continuing professional education and development.  These aspects of professional life are critical and they need to be paid for.  As far as I am aware, at least in NSW, the professional bodies carry out these functions effectively and efficiently.  Unless they are funded from the proceeds of annual practising certificates then, if continuing professional development and the complaints procedure are to be maintained, someone else will need to pay for them.  If the interest on solicitor’s trust accounts is not to be used to defray those costs at least in part, then where is the shortfall to be sourced?

8. Furthermore, the professional bodies, at least in the three eastern states where the majority of the legal profession reside and carry on business, provide a substantial group of personnel who voluntarily spend a great deal of time and effort, at no cost to the system, in carrying out their responsibilities.  They are experienced people who understand and appreciate the nuances and stresses of professional practice.  Is it to be suggested that this work will now be done by some bureaucratic body made up of inexperienced personnel who have never practised law in their life?  This would not necessarily be a progressive step.

9. Finally, there is the vexed issue of the admission of foreign lawyers.  The position taken by the NSW Supreme Court and, according to my understanding, the mega-firms as well as the Bar, is that the Uniform Principles promulgated by the Law Admissions Consultative Committee (LACC) are far too restrictive.  The Legal Profession Admission Board of NSW has refused to adopt the guidelines of LACC with respect to ad hoc admissions upon the basis that they are far too restrictive.  Further, an inflexible application of the Uniform Principles only generates restrictions on Australian lawyers seeking to practice overseas under the “tit for tat” rule.  I would therefore support not only a national, but a far more flexible approach, to the admission of foreign lawyers.  But, in so doing, it needs to be made clear that the admitting authorities need to be invested with a discretion to deal with each case on its own merits.  A “one size fits all” approach is simply inappropriate.  Furthermore, it is unfair and does nothing to assist the international reputation of the Australian legal profession to require (for example) an experienced English solicitor or barrister to undertake academic subjects in Australia at a level that is intended to educate someone who knows nothing about the law whatsoever.  Any experienced and intelligent lawyer is able, if his or her practice so requires, to “bone up” on a particular subject matter.  Part of that practitioner’s armoury is the ability to carry out the necessary research to inform him or herself of sufficient of the law in a particular area to enable him or her to properly advise the client.  Judges who have never practiced in, say, the criminal law or defamation, do this all the time.  So do practitioners long after they have forgotten what they were taught at law school.  To require all experienced foreign lawyers to undertake a course of study directed at students is not only unnecessary but also highly inefficient and anti‑competitive.  

I look forward to the Task Force producing material which will provide sufficient information to the Consultative Group to enable it to understand precisely where the Task Force considers there to be weaknesses in the current regulatory system.
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