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NATIVE TITLE AMENDMENT BiLL 2006

Outline

In September 2005, the Government announced a package of six inter-related reforms
to the native title system. The primary purpose of the Bill isto amend the Native Title
Act 1993 to implement aspects of four of the six elements of the reform package:

* measures to improve the effectiveness of representative Aboriginal and
Torres Strait Islander bodies (representative bodies)

» anindependent review of native title claims resol ution processes to consider
how the National Native Title Tribunal (NNTT) and the Federal Court of
Australia (Court) may work more effectively in managing and resolving
native title claims

*  measures to encourage the effective functioning of prescribed bodies
corporate (PBCs), the bodies established to manage native title onceit is
recognised, and

» reformsto the native title non-claimants (respondents) financial assistance
program to encourage agreement-making rather than litigation.

Schedule 1 of the Bill introduces a new regime for representative bodies. The
proposed measures are designed to:

» enhance the quality of services provided by representative bodies by
broadening the range of organisations that can undertake activities on behalf
of claimants

» streamline the process for withdrawing recognition from poorly performing
representative bodies and appointing a replacement body, and make
corresponding changes to other provisions governing representative bodies

* put atime limit on the recognised status of representative bodies to ensure a
focus on outcomes (while ensuring that all existing representative bodies are
initially invited to be recognised for between one and six years)

*  reduce red-tape by removing the requirement for representative bodies to
prepare strategic plans and table their annual reportsin Parliament

» ensure that entities funded to perform representative body functions can
provide the same services as representative bodies, and

* makeit easier to change representative body areas.

Schedule 2 of the Bill implements a number of recommendations made by an
independent review into the native title claims resolution process (Claims Resolution
Review). The purpose of the Claims Resolution Review was to identify ways to
improve the efficiency and effectiveness of the claims resolution process and consider
how the Court and NNTT could work together more effectively to facilitate the timely
resolution of claims.



The proposed measures are designed to address a number of key issues identified in
the Claims Resolution Review, including:

*  promoting better communication and coordination between the Court and the
NNTT

* removing the duplication of functions between the Court and the NNTT
* improving the effectiveness of NNTT mediation, and

» facilitating improved behaviour of parties.

Schedule 3 of the Bill amends provisionsrelating to PBCs. In October 2006, the
Attorney-General, the Honourable Philip Ruddock MP, and the Minister for Families,
Community Services and Indigenous Affairs, the Honourable Ma Brough MP,
released a report examining the structures and processes of PBCs (PBC Report). The
report included an examination of the appropriateness of the existing statutory
governance model for PBCs. The amendmentsin the Bill will allow for two of the
recommendations in the PBC report to be implemented which will enable
improvements to the flexibility of the PBC governance regime to accommodate
specific interests and circumstances of the native title holders.

Schedule 4 of the Bill amends section 183, which provides that the Attorney-General
may grant assistance to hon-claimant parties to an inquiry, mediation or proceeding
related to native title, and to non-claimant parties negotiating indigenous land use
agreements. The amendment will expand the scope of section 183 to enable the
Attorney-General to grant assistance to non-claimant parties to devel op standard form
agreements, or review existing standard form agreements, relating to the normal
negotiation and expedited procedure of the right to negotiate process for mining
related acts. This amendment allows assistance to be approved for legal and other
costs associated with the development of standard form agreements and the review of
existing standard form agreements.

Financial impact statement

There is no direct financial impact on Government revenue from this Bill.



NOTESON CLAUSES
Clause 1: Short title

1. Clause 1 providesfor the Act to be cited as the Native Title Amendment
Act 2006.

Clause 2: Commencement
2.  Thisclause sets out when the various parts of the Bill commence.
Clause 3: Schedule(s)

3. Thisclause makesit clear that the Schedules to the Bill will amend the Acts set
out in those Schedules in accordance with the provisions set out in each Schedule.



Schedule 1 — Amendmentsrelating to representative
Aboriginal/Torres Strait | slander bodies

Overview

Schedule 1 introduces anew regime for representative bodies under which:

*  representative bodies will be recognised for fixed terms of between one and
six years, rather than for an indefinite period as at present, with existing
representative bodies being recognised during atransition period for an
initial fixed term

» thecriteriagoverning recognition and withdrawal of recognition from
representative bodies, and extension, variation and reduction of
representative body areas will be simplified, with the Commonwealth
Minister being given new powersto extend and vary representative body
areas

* bodiesincorporated under the Corporations Act 2001 will be able to be
recognised as representative bodies

*  existing requirements for representative bodies to prepare strategic plans and
prepare annual reports for tabling in Parliament will be removed, and

* nativetitle service providers funded to perform representative body functions
for an area for which there is no representative body will be able to operatein
the same way as representative bodies to the extent that this is appropriate.

Fixed term recognition and transitional arrangements

The Bill repeals spent transitional provisions under which representative bodies were
recognised following the 1998 amendments to the Native Title Act and introduces
arrangements which will apply during the new transition period. The new transition
period will run from the day on which the amendments commence (transitional
commencing day) to the end of 30 June 2007.

After the trangition period starts, the Commonwealth Minister must invite existing
representative bodies to apply to be recognised for their areas for terms of between
one and six years. The term for which a representative will be invited to apply will be
specified in the invitation. The Minister must recognise an existing representative
body that applies to be recognised in response to an invitation. If an existing
representative body does not apply to be recognised for its area, the Minister may
invite other eligible bodies to apply to be recognised as the representative body for an
areawholly or partly within the area. Recognitionsfor all existing representative
bodies who have applied to be recognised for their areas during the transition period
take effect on 1 July 2007. If arepresentative body does not apply to be recognised
for itsareain response to an invitation issued during the transition period, its
recognition will cease at the end of 30 June 2007.

It isanticipated that the areas for which existing representative bodies will be invited
to apply will be the areas for which they were recognised on transitional commencing
day. However, the trangitional arrangements factor in the possibility that a



representative body’ s area may be extended, varied or reduced between transitional
commencing day and the end of 30 June 2007.

When recognition terms determined during the transition period cease, the Minister
may invite existing representative bodies to apply to renew their recognition for
further terms of between one and six years. The Minister may also invite other
eligible bodies to apply to be recognised for a one to six year term.

Criteriafor recognising and withdrawing recognition from representative bodies
and extending, varying and reducing r epr esentative body areas

The Bill will remove two criteriathat the Commonwealth Minister is presently
required to consider before recognising or withdrawing recognition from
representative bodies, or extending, varying or reducing representative body areas
(whether during or after the transition period). These are: whether the body does or
will satisfactorily represent native title holders and persons who may hold native title
in its area; and whether the body does or will consult effectively with Aboriginal
peoples and Torres Strait Islanders living in its area.

For recognition and extension and variation of areas, the Minister will need to be
satisfied that a body satisfactorily performs or would be able to satisfactorily perform
representative body functions. Paragraphs 203BA(2)(a) and (b) will continue to
require representative bodies to perform their functionsin away that maintains
organisational structures and administrative processes that promote: the satisfactory
representation of native title holders and persons who may hold native title in their
area; and effective consultation with Aboriginal peoples and Torres Strait Islanders
living in their area. Asat present, the Minister would be required to take these
matters into account when considering whether a representative body satisfactorily
performs or would be able to satisfactorily perform representative body functions.

For reduction of areas, the Minister will need to be satisfied that a body is not
satisfactorily performing its functionsin the area to be excised.

For withdrawal of recognition, the Minister will need to be satisfied that a body is not
satisfactorily performing its functions, or that there are serious or repeated
irregularitiesin the body’ s financial affairs. The Minister will no longer need to be
satisfied that a representative body that would otherwise meet the criteria for
withdrawal of recognition is unlikely to take steps to remedy this situation within a
reasonable period.

The Minister will also be able to extend or vary representative body areas on his or
her own initiative and without the agreement of representative bodies. Affected
representative bodies and members of the public must first be notified of any
proposed extension or variation and given an opportunity to make submissions.
Representative bodies will also be able to apply to extend their areas into an area for
which there is no representative body, and it will be simpler for representative bodies
to apply to vary their boundaries.



Allowing bodies incor porated under the Cor por ations Act to be recognised as
representative bodies

The Bill will broaden the range of bodies that can be recognised as representative
bodies by providing that a company incorporated under the Corporations Act isan
eligible body.

Strategic plans and annual reports

Existing requirements for representative bodies to prepare strategic plans and to
prepare annua reports for tabling in Parliament will be removed. However, the
Secretary of the Department for Families, Community Services and Indigenous
Affairs (the Secretary) will be required to impose conditions on funding provided to
representative bodies relating to the production and publication of financial statements
(which are presently required to be included in annual reports).

Nativetitle service providers

The Secretary may presently make funding available to a person or body under
subsection 203FE(1) to perform representative body functions for an area for which
there is no representative body. The Secretary may also make funding available to a
person or body under subsection 203FE(2) to perform specified facilitation and
assistance functions in relation to a particular matter for which a representative body
has refused to provide assistance.

The Bill will provide that persons or bodies funded under subsections 203FE(1) and
203FE(2) (commonly referred to as native title service providers (NTSPs)) can
operate in the same way as representative bodies to the extent that thisis appropriate.

There are presently two types of impediments to this occurring:

» there are some things that representative bodies can or must do under the
Native Title Act that persons or bodies funded under subsections 203FE(1)
and (2) cannot do or are not obliged to do, and

» third parties have certain powers and obligationsin relation to representative
bodies under the Native Title Act that they do not have in relation to persons
or bodies funded under subsections 203FE(1) and (2).

Part 1—Amendments

Item 1 — Section 201A (definition of executive officer)

1.1  Thisitem amends the definition of ‘executive officer’ in section 201A (which
contains definitions for the purposes of Part 11). Paragraph (&) of the definition
re-enacts the existing definition which is confined to executive officers of
representative bodies. Paragraph (b) defines executive officer for the purposes of a
body to whom funding is made available under subsections 203FE(1) or (2). This
definition is necessary to ensure that executive officers of these bodies are covered by
the immunities conferred by section 203FD in the same way as executive officers of
representative bodies (see proposed section 203FED to be inserted by item 45).



Item 2 — Section 201A (definition of transition period)

1.2  Thisitem repeals and replaces the existing definition of ‘transition period’ in
section 201A (which contains definitions for the purposes of Part 11). The existing
definition is spent. The new transition period will run from transitional commencing
day to the end of 30 June 2007.

Item 3 — Section 201A

1.3  Thisiteminserts adefinition of ‘transitional commencing day’ in
section 201A (which contains definitions for the purposes of Part 11). Transitional
commencing day will mean the day on which Schedule 1 commences.

Item 4 — Section 201A

1.4  Thisiteminserts adefinition of ‘transitionally affected area’ in section 201A
(which contains definitions for the purposes of Part 11). Transitionally affected area
will have the meaning given by proposed section 201C (see item 6).

Item 5 — After paragraph 201B(1)(b)

1.5 Only ‘eligible bodies can be recognised as representative bodies (see
subsection 203AD(1)). Eligible body is defined in section 201B, with

paragraphs 201B(1)(a) — (c) listing types of bodies corporate that are presently
eligible bodies. Proposed paragraph 201B(1)(ba) would broaden the range of bodies
that can be recognised as representative bodies by providing that a company
incorporated under the Corporations Act is an eligible body.

Item 6 — At the end of Division 1 of Part 11

1.6  Thisiteminserts proposed section 201C which defines ‘transitionally affected
area’. Itisanticipated that transitionally affected areas will be existing representative
body areas as they stand on transitional commencing day (subsection 201C(1)).
However, an existing representative body’ s area may be extended, varied or reduced
between:

» transitional commencing day and the day on which an invitation is made
under section 203A in compliance with proposed subsections 203AA(1) or

(2

» theday on which an invitation is made and the day on which a representative
body applies for recognition under section 203AB, or

» theday on which arepresentative body applies for recognition and the day on
which it is recognised under section 203AD.

1.7  Proposed subsection 201C(2) ensures that where this occurs, the existing
representative body’ s area as extended, varied or reduced will continue to be a
trangitionally affected area. Thisisturn guarantees that the representative body will
be re-recognised for its new areaif it applies to be recognised.



Item 7 — After subsection 203A(3)

1.8  Thisitem inserts proposed subsection 203A(3A). This subsection will allow
the Commonwealth Minister to specify the term for which arepresentative body is
invited to apply for recognition, whether during or after the transition period. For
invitations to existing representative bodies issued during the transition period, the
Minister must specify such aterm (see proposed subsection 203AA(3) to be inserted
by item 8).

Item 8 — Section 203AA
1.9 Thisitem repeals and replaces section 203AA which is a spent provision.

1.10 Assoon as practicable after the transition period starts, the Commonwealth
Minister must make invitations for recognition as a representative body for each
transitionally affected area (proposed subsection 203AA(1)).

1.11 Under proposed subsection 203AA(2), invitations for an areamay only be
made to the body that was the representative body for the area on transitional
commencing day. However, if arepresentative body’s areais extended, varied or
reduced between transitional commencing day and the time at which invitations are
issued, the representative body will be invited to apply for recognition over its new
area (see the example following proposed subsection 203AA(2)).

1.12 Theinvitation must specify the period of recognition offered, which must be
between one and six years (proposed subsection 203AA(3)).

1.13 Invitations made during the transition period need not be made at the same
time (proposed subsection 203AA(4)).

1.14 The Minister may not invite another body to apply for recognition for an
existing representative body’ s area, or an areathat iswholly or partly within such an
area, unless the existing representative body does not apply to be recognised in
response to an invitation within the period specified in subsection 203A(3) (28 days)
or such other period as the Minister allows (proposed subsections 203AA(5) and (6)).

Item 9 — Subsection 203AB(3)

1.15 Thisitem repeals and replaces subsection 203AB(3) which is a spent
provision.

1.16 Proposed subsection 203AB(3) makesit clear that only an existing
representative body can respond to an invitation made to it to apply for recognition
(proposed paragraph 203AB(3)(a)).

1.17 Proposed paragraph 203AB(3)(b) would deal with situations where an existing
representative body’ s area has been extended, varied, or reduced between the making
of invitations and the time when the representative body applies for recognition. |If
this occurs, the invitation would be taken to have been made for the new area.



1.18 Example:

* On1March 2007, Body A isthe representative body for Area A and Body B
is the representative body for AreaB.

* On2March 2007, Body A and Body B apply under section 203AF to vary
their boundaries so that Body A becomes the representative body for aslice
of AreaB.

* On1April 2007, invitations are issued to Body A for Area A and Body B for
AreaB.

* On2April 2007, Body A and Body B’s boundaries are varied so that Body
A becomes the representative body for Area A+ and Body B becomes the
representative body for Area B-.

« On1May 2007, Body A and Body B apply for recognition in response to the
invitationsissued on 1 April 2007 (which werefor Area A and Area B).
Their invitations will be taken to have been made for, respectively, Area A+
and Area B-.

Item 10 — Paragraph 203AC(1A)(b)

1.19 Thisitem repeals and replaces paragraph 203AC(1A)(b) which is a spent
provision.

1.20 Proposed paragraph 203AC(1A)(b) ensures that where an application for
recognition is made by an existing representative body, the Commonwealth Minister
must recognise the body before the end of the transition period.

Item 11 — Subsection 203AD(1)

1.21  Subsection 203AD(1) alows the Commonwealth Minister to recognise
representative bodies. Itsapplication is not limited to the transition period. Thisitem
will amend the subsection to make it clear that different arrangements, as set out in
proposed subsection 203AD(1A), apply during the transition period (see item 14).

Item 12 — Subsection 203AD(1)

1.22 Thisitem provides that an instrument made under subsection 203AD(1) by
which arepresentative body is recognised is alegislative instrument. This provision
isincluded to assist readers.

Item 13 — Paragraphs 203AD(1)(a) and (b)

1.23 Thisitem removes two criteria that the Commonwealth Minister is presently
required to be satisfied about before recognising an eligible body as a representative
body under subsection 203AD(1) (whether during or after the transition period).
These are: whether the body does or will satisfactorily represent native title holders
and persons who may hold native title in its area; and whether the body does or will
consult effectively with Aboriginal peoples and Torres Strait Ianders living in its
area. Similar changes are proposed to be made to criteria governing withdrawal of
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recognition (item 24) and extension, variation and reduction of representative body
areas (items 18, 19 and 20).

1.24 The Minister will only need to be satisfied that the eligible body satisfactorily
performs or would be able to satisfactorily perform representative body functions
(paragraphs 203AD(1)(c) and (d)).

Item 14 — After subsection 203AD(1)
1.25 Thisitem inserts proposed subsections 203AD(1A).

1.26 Proposed subsection 203AD(1A) makes it clear that the Commonwealth
Minister must recognise an existing representative body that has applied for
recognition in response to an invitation made to it during the transition period.

1.27 If arepresentative body’s area has been extended, varied or reduced between
the day on which it applied for recognition and the day on which its recognition takes
effect, proposed subsection 201C(2) (see item 6) would ensure that the body will be
recognised for its area as extended, varied or reduced.

1.28 Example:

e On1March 2007, Body A isthe representative body for Area A and Body B
is the representative body for Area B.

* On2March 2007, Body A and Body B apply under section 203AF to vary
their boundaries so that Body A becomes the representative body for aslice
of AreaB.

* On1April 2007, invitations are issued to Body A for Area A and Body B for
AreaB.

* On1May 2007 Body A and Body B apply for recognition in response to the
invitationsissued on 1 April 2007 (which werefor Area A and Area B).

* On2May 2007 Body A and Body B’s boundaries are varied so that Body A
becomes the representative body for Area A+ and Body B becomes the
representative Body for AreaB-. The Minister must recognise Body A for
Area A+ and Body B for area B-.

Item 15 — Subsection 203AD(2)

1.29 Thisitem repeals and replaces subsection 203AD(2) which deals with when
recognition of representative bodies takes effect. It also inserts proposed new
subsections 203AD(2A) — (2D) which deal with when recognition of representative
bodies cease to have effect, and recognition terms.

1.30 If an existing representative body applies to be recognised during the transition
period, its existing recognition will cease at the end of 30 June 2007 (proposed
paragraph 203AD(2A)(a)) and its new recognition term will take effect on

1 July 2007 (proposed paragraph 203AD(2)(b)). Its new recognition term ceases as
specified in the instrument of recognition (proposed paragraph 203AD(2A)(b)). If an
existing representative body does not apply to be recognised during the transition
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period, its existing recognition will cease at the end of 30 June 2007 unless withdrawn
earlier under section 203AH (proposed subsection 203AD(2C)).

1.31 In other cases, representative body recognitions take effect and cease as
specified in the instrument of recognition (proposed paragraph 203AD(2)(a)) and
subsection 203AD(2B)).

1.32 Bodieswhich apply for recognition in response to invitations which specified
arecognition term must be recognised for that term (proposed paragraph
203AD(2D)(a)). Thiswill be the case for existing representative bodies recognised
during the transition period (see proposed subsection 203AA(3) initem 8). Bodies
which apply for recognition in response to invitations which did not specify a
recognition term must be recognised for terms of between one and six years (proposed
paragraph 203AD(2D)(b)).

Item 16 — Subsection 203AD(3)

1.33  Under subsection 203AD(3), the Commonwealth Minister may only recognise
an exempt State body as a representative body under certain circumstances. Thisitem
will amend this subsection to make it clear that different arrangements, as set out in
proposed subsection 203AD(1A) apply during the transition period (see item 14).

Item 17 — Subsection 203AD(4)

1.34 Thisitem would repeal and replace subsection 203AD(4). Under the existing
subsection, the Commonwealth Minister must not recognise a representative body for
an areaif there is an existing representative body for all or part of the area. Proposed
subsection 203AD(4) would allow the Minister to recognise a representative body for
an area provided that its recognition does not take effect while there is an existing
representative body for all or part of the area. Thiswill ensure that representative
bodies can be re-recognised in anticipation of their existing recognition ceasing. It
will also ensure that where necessary, a new representative body can be recognised in
anticipation of an existing representative body’ s recognition ceasing. In either case,
the new recognition cannot take effect until the existing recognition ceases. Thisis
designed to avoid gaps in recognition that might otherwise occur.

Item 18 — Section 203AE

1.35 Thisitem repeals and replaces section 203AE which deals with extension of
representative body areas. Proposed new section 203AE will apply where a
representative body’ s boundary adjoins any areafor which there is no representative
body (proposed subsection 203AE(1)). The Commonwealth Minister will be able to
extend the representative body’ s area by adding any part of the adjoining area if
satisfied that after the extension, the representative body would satisfactorily perform
itsfunctionsin relation to its new area (proposed subsection 203AE(2)). Similar
changes are proposed to be made to criteria governing recognition and withdrawal of
recognition (items 13 and 24) and variation and reduction of representative body areas
(items 19 and 20).
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1.36 Representative bodies may apply to extend their areas (proposed

paragraph 203AE(3)(a)). If the remaining requirementsin proposed section 203AE
are met, the Minister may also extend a representative body’ s area on his or her own
initiative (proposed paragraph 203AE(3)(b)).

1.37 Where arepresentative body’ s areais proposed to be extended on the

Minister’ sinitiative, the Minister must notify the representative body in writing that
the extension is being considered (proposed paragraph 203AE(4)(a)). The notice
must identify the area to be added, state the reasons why the Minister is considering
the extension and invite the representative body to make submissions about the
proposed extension within the period specified in the notice (which must be at least 60
days from the day on which the notice is given) (proposed subsection 203AE(5)). The
Minister must also notify the public in the determined way that the extension is being
considered (proposed paragraph 203AE(4)(b)). The notice to the public must invite
the public to make submissions about the proposed extension within the period
specified in the notice (which must be at least 60 days from the day on which notice
was given to the representative body) (proposed subsection 203AE(6)).

1.38 In deciding whether to extend the area, the Minister may consider certain
reports and notices (proposed subsection 203AE(7)). The Minister may aso consider
other matters (proposed subsection 203AE(8)). The Minister isrequired to also
consider any submissions made by the representative body or the public (proposed
subsection 203AE(9)). As soon as practicable after deciding whether to extend the
area, the Minister is required to notify the representative body of the decision and the
reasons for the decision (proposed subsection 203AE(10)).

1.39 Proposed subsection 203AE(11) provides that extension of a representative
body’ s area takes effect on the day on which the instrument extending the areais
made, or on alater day specified in the instrument.

Item 19 — Section 203AF

1.40 Thisitem repeals and replaces section 203AF which deals with variation of
representative body areas. Proposed new section 203AF will apply where two
representative bodies have adjoining boundaries (proposed subsection 203AF(1)).
The Commonwealth Minister will be able to vary the areafor which each
representative body is recognised if satisfied that after the variation, each
representative body would satisfactorily perform its functions in relation to its new
area (proposed subsection 203AF(2)). Similar changes are proposed to be made to
criteria governing recognition and withdrawal of recognition (items 13 and 24) and
extension and reduction of representative body areas (items 18 and 20).

141 Representative bodies may jointly apply to vary their areas (proposed
paragraph 203AF(3)(a)). If the remaining requirements in proposed section 203AF
are met, the Minister may also vary representative body areas on his or her own
initiative (proposed paragraph 203AF(3)(b)).

1.42 Where representative body areas are proposed to be varied on the Minister's
initiative, the Minister must notify the representative bodies in writing that the
variation is being considered (proposed paragraph 203AF(4)(a)). The notice must
identify the proposed variation, state the reasons why the Minister is considering the
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variation and invite the representative bodies to make submissions about the proposed
variation within the period specified in the notice (which must be at least 60 days
from the day on which the notice is given) (proposed subsection 203AF(5)). The
Minister must also notify the public in the determined way that the variation is being
considered (proposed paragraph 203AF(4)(b)). The notice to the public must invite
the public to make submissions about the proposed variation within the period
specified in the notice (which must be at least 60 days from the day on which notice
was given to the representative body) (proposed subsection 203AF(6)).

1.43 Indeciding whether to vary the areas, the Minister may consider certain
reports and notices (proposed subsection 203AF(7)). The Minister may also consider
other matters (proposed subsection 203AF(8)). The Minister isrequired to also
consider any submissions made by the representative bodies or the public (proposed
subsection 203AF(9)). As soon as practicable after making the decision, the Minister
is required to notify the representative bodies of the decision and the reasons for the
decision (proposed subsection 203AF(10)).

1.44  Proposed subsection 203AF(11) would provide that variations to
representative body areas take effect on the day on which the instrument varying the
areaismade, or on a later day specified in the instrument.

Item 20 — Subsections 203AG(1) and (2)

1.45 Thisitem would remove two criteriain subsection 203AG(1) that the
Commonwealth Minister is presently required to be satisfied about before reducing a
representative body’ s area under section 203AG. These are: that the body is not
satisfactorily representing native title holders or persons who may hold native titlein
that part of itsareawhich is proposed to be excised; or that the body is not consulting
effectively with Aboriginal peoples and Torres Strait Islanders living in that part of its
area. Similar changes are proposed to be made to criteria governing recognition and
withdrawal of recognition (items 13 and 24) and extension and variation of
representative body areas (items 18 and 19).

1.46 Thisitem will also make similar anendmentsto criteriain
subsection 203AG(2) that the Minister must consider when assessing the effect of
reducing arepresentative body’ s area on the remainder of its area.

Item 21 — Subsection 203AG(3)

1.47 Subsection 203AG(3) presently requires the Commonwealth Minister to give a
representative body at least 90 days notice within which to make submissions before
reducing itsarea. Thisitem would amend the subsection so that the notice period is
reduced to 60 days.

Item 22 — At the end of section 203AG
1.48 Thisitem inserts proposed subsection 203AG(8) to provide that reduction of a

representative body’ s area takes effect on the day on which the instrument reducing
the areais made, or on alater day specified in the instrument.
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Item 23 — Subsection 203AH(1)

1.49 Thisitem provides that an instrument made under subsection 203AH(1) by
which arepresentative body’ s recognition is withdrawn is a legislative instrument.
This provision isincluded to assist readers.

Item 24 — Subsection 203AH(2)

1.50 Thisitem repeals and replaces subsection 203AH(2) which deals with
discretionary withdrawal of a representative body’ s recognition.

1.51 It would firstly remove two criteria that the Commonwealth Minister is
presently required to be satisfied about before withdrawing a representative body’s
recognition. These are: that the body is not satisfactorily representing native title
holders or persons who may hold nativetitlein its area; or that the body is not
consulting effectively with Aboriginal peoplesand Torres Strait Islandersliving inits
area. Similar changes are proposed to be made to criteria governing recognition (item
13) and extension, variation and reduction of representative body areas (items 18, 19
and 20).

1.52 The grounds for withdrawal of recognition will be that a representative body is
not satisfactorily performing its functions (an existing ground), or that there are
serious or repeated irregularities in the body’ s financial affairs (a new ground).

1.53 By repealing paragraph 203AH(2)(b), thisitem will also mean that the
Minister will no longer need to be satisfied that a representative body that would
otherwise meet the criteria for withdrawal of recognition is unlikely to take steps to
remedy this situation within a reasonable period.

Item 25 — Subsection 203AH(3)

1.54  Subsection 203AH(3) presently requires the Commonwealth Minister to give a
representative body at least 90 days notice within which to make submissions before
withdrawing its recognition. Thisitem would amend this subsection so that the notice
period is reduced to 60 days.

Item 26 — At the end of section 203AH

1.55 Thisitem inserts proposed new subsection 203AH(8) to provide that
withdrawal of a representative body’ s recognition takes effect on the day on which the
instrument withdrawing recognition is made, or on alater day specified in the
instrument.

Item 27 — Subsection 203Al(1)

1.56 Subsection 203AI(1) provides that the Commonwealth Minister must have
regard to certain matters in considering, for the purposes of making certain decisions,
whether a body: will satisfactorily represent or is not satisfactorily representing
persons who hold or may hold native title in its area; or will be able to consult
effectively or isnot consulting effectively with Aboriginal peoples or Torres Strait

15



Islandersliving initsarea. Under proposed amendments to criteria governing
recognition, withdrawal of recognition and extension, variation and reduction of
representative body areas (see items 13, 24, 18, 19 and 20), the Minister will no
longer be required to make such decisions.

1.57 Thisitem therefore repeals and replaces subsection 203A1(1). Proposed
subsection 203A1(1) will require the Minister, when considering whether a body will
satisfactorily perform or is satisfactorily performing representative body functions, to
take into account whether a body’ s organisational structures and administrative
processes will operate or are operating in afair manner (including in terms of the
matters set out in subsection 203A1(2)).

Item 28 — Paragraph 203BD(a)

1.58 Thisitem makes atechnical amendment to paragraph 203BD(a).

Item 29 — Paragraph 203CA(1)(d)

1.59 Paragraph 203CA(1)(d) requires the Secretary to impose conditions on
representative body funding relating to the giving of information on the expenditure

of the funding. Thisitem amends this paragraph to make it clear that such
information includes the production and publication of financial statements. The
amendment proposed in item 33 will remove the requirement for representative bodies
to prepare and table annual reportsin Parliament. This will mean that there is no
longer any requirement under the Native Title Act for representative bodies to prepare
financial statements, which are required to be included in annual reports. This
amendment will therefore ensure that conditions relating to the production and
publication of financial reports are otherwise imposed through funding conditions.

Item 30 — Subsection 203CA(2)

1.60 Thisitem would repeal subsection 203CA (2) which provides that the
Secretary isto consider a representative body’ s strategic plan when making funding
available to the representative body. Thisfollows from the amendment proposed at
item 31 which would remove the requirement for representative bodies to prepare
strategic plans.

Item 31 — Section 203D

1.61 Thisitem would repeal section 203D to remove the requirement for
representative bodies to prepare strategic plans.

Item 32 — Subsection 203DA(1) (second sentence)

1.62 Thisitem would amend subsection 203DA(1) to take account of the
amendment proposed by item 33 (which would remove the requirement for
representative bodies to prepare annual reports). Paragraph 203DA(1)(a) requires
representative bodies to keep accounting recordsin away that enables the preparation
of financial statements required by Division 5 of Part 11. Financial statements
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required to be included in annual reports (paragraph 203DC(1)(a)) are the only
financial statements required by Division 5 of Part 11. Asthe requirement to prepare
annual reports will be removed, there will be no remaining financial statements
required by Division 5 of Part 11 (although financial statements will still be required
to be produced as a condition of funding — seeitem 29). Thisitem therefore removes
the reference in subsection 203DA (1) to these financial statements. Instead,
representative bodies will be required to keep accounting recordsin away that allows
them to be conveniently and properly audited in accordance with Division 5 of

Part 11.

Item 33 — Sections 203DC and 203DD

1.63 Thisitem would repeal sections 203DC and 203DD. The repeal of section
203DC would remove the requirement for representative bodies to prepare annual
reports. The repeal of section 203DD would be consequential upon this amendment.

Item 34 — Section 203DE

1.64 Thisitem would repeal section 203DE as a consequence of the repeal of
section 203DC (see item 33).

Item 35 — Paragraph 203DF(2)(b)

1.65 Thisitem amends paragraph 203DF(2)(b) which deals with inspection and
audit, or investigation, of representative bodies to make it consistent with the criteria
for withdrawal of recognition (see item 24).

Item 36 — Section 203DH

1.66 Thisitem would make atechnical amendment to section 203DH.

Item 37 — At the end of section 203DH

1.67 Section 203DH ensures that withdrawal of a representative body’ s recognition
under section 203AH does not affect the undertaking of an inspection and audit or
investigation under section 203DF. Thisitem would insert proposed subsection
203DH(2) which makes similar provision where a representative body’ s recognition
for a particular area ceases because the fixed term for which it was recognised has
expired.

Item 38 — Paragraphs 203F(a) and (b) and Item 39 — Paragraph 203F(d)

1.68 Section 203F requires the Secretary to notify the Commonwealth Minister
about certain matters affecting a representative body’ s performance. These matters
mirror criteriafor withdrawing recognition from a representative body in paragraph
203AH(2)(a). Theseitemswould ensure that these matters reflect the new criteriafor
withdrawing recognition (see item 24).
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Item 40 — Paragraphs 203FB(3)(b) and 7(b)

1.69 Thisitem would amend paragraphs 203FB(3)(b) and 7(b) to make them
consistent with other referencesto funding in Part 11, which were amended by the
Aboriginal and Torres Strait Islander Act 2005.

Item 41 — After subsection 203FC(1)

1.70 Subsection 203FC(1) allows the Commonwealth Minister, by written
instrument, to direct a former representative body to transfer documents and records
to a replacement representative body. Thisitem would insert proposed

subsection 203FC(1A) which provides that a direction under subsection 203FC(1) is
not alegislative instrument. This provision isincluded to assist readers.

Item 42 — Subsection 203FE(1)

1.71 Thisitem amends subsection 203FE(1) as a consequence of the amendment
proposed to be made by item 43.

Item 43 — After subsection 203FE(1)

1.72 Thisitem inserts proposed subsection 203FE(1A) which provides that the
Secretary may only make funding available under subsection 203FE(1) wherein the
Secretary’ s opinion, the function to be funded would not otherwise be performed in an
efficient and timely manner. Thiswould clarify that persons or bodies should only be
funded under subsection 203FE(1) whereiit is not feasible to recognise a
representative body for an areato perform relevant services.

1.73 Therequirement that funding can only be made available under
subsection 203FE(1) where there is no representative body for an area would be
retained. However, this requirement would be expressed in proposed

paragraph 203FE(1A)(a) rather than in subsection 203FE(1) (which would be
relevantly amended by item 42).

Item 44 — Paragraph 203FE(3)(g)

1.74 Existing paragraph 203FE(3)(g) requires the Secretary to impose conditions on
persons or bodies funded under section 203FE relating to the giving of information on
the performance of functions that they are funded to perform. Thisitem amends this
paragraph to make it clear that such information includes the production and
publication of financial statements. Thisis consistent with the amendments to be
made by item 29 to deal with production and publication of financial statements by
representative bodies.
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Item 45 — After section 203FE

Generd

1.75 Thisitem deals with the operation of persons or bodies funded under
subsection 203FE(1) (203FE(1) bodies) and subsection 203FE(2) (203FE(2) bodies)
(together referred to here as NTSPs). It inserts proposed sections 203FEA — 203FED
which ensure that, where appropriate, the Native Title Act appliesto NTSPs in the
same way as it applies to representative bodies.

1.76 Proposed subsections 203FEA(1) and (2) (for 203FE(1) bodies) and proposed
subsections 203FEB(1) and (2) (for 203FE(2) bodies) are intended to address most
such situations. Some additional situations are dealt with in proposed

subsections 203FEA (3) and (4) (for 203FE(1) bodies), proposed subsections
203FEB(3) — (6) (for 203FE(2) bodies), and proposed section 203FED (for both sorts
of NTSPs). Proposed section 203FEC deals with situations in which it is not intended
that the Native Title Act apply to NTSPsin the same way as it does to representative
bodies.

1.77 Proposed subsections 203FEA (1) and (2) and 203FEB(1) and (2) are intended
to operate wherever a provision of the Native Title Act gives a representative body a
function. In determining whether a provision gives a function, the subsections are
intended to have the broadest operation possible and to apply where a provision
relates to a function given under another provision.

1.78 Representative body functions are listed in subsection 203B(1). The functions
specified in paragraphs 203B(1)(a) — (f) are elaborated upon in the remainder of

Part 11. Paragraph 203B(1)(g) gives representative bodies the functions referred to in
section 203BJ and such other functions as are conferred by the Native Title Act.
These include the functions in Subdivisions B — D of Division 3 of Part 2, which deal
with indigenous land use agreements (ILUAS).

1.79 203FE(1) bodies have to date been funded to perform the full range of
representative body functions for an area where there is no representative body.
However, by referring to particular functions, proposed subsections 203FEA (1) and
(2) take account of the fact that 203FE(1) bodies could potentially be funded to
perform specified representative body functions only.

1.80 203FE(2) bodies can only be funded to perform specified facilitation and
assistance functions in respect of a particular matter following areview under

section 203FB of a representative body’ s decision not to perform these functionsin
relation to the matter. For 203FE(2) bodies, proposed subsections 203FEB(1) and (2)
can therefore only operate with respect to facilitation and assistance functions that are
conferred on representative bodies.
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Section 203FEA — Application of this Act to persons or bodies funded under

subsection 203FE(1)

Subsection 203FEA(1)

1.81 Under proposed subsection 203FEA (1), a 203FE(1) body funded to perform a
function for a particular area would have the same obligations and powers when
performing that function as a representative body for the area has when performing
that function.

1.82 Examples:

a)

b)

d)

Paragraph 24BI(3)(a) gives representative bodies for an areato be covered by a
body corporate ILUA apower to notify the Registrar that the requirements of
paragraph 24BD(4)(a) (which requires a registered native title body corporate
(RNTBC) to inform at least one such representative body of itsintention to enter
such an ILUA) were not complied with. This power isreferrable to the
performance by a representative body of ‘other functions' conferred by the
Native Title Act (as referred to in paragraph 203B(1)(g)). A 203FE(1) body
funded to perform these functions for an area including an area to be covered by
such an ILUA would have a similar power to notify the Registrar under
paragraph 24BI1(3)(a). (A 203FE(2) body would not have a similar power — see
below.)

Under section 24CD, representative bodies must or may be a party to area ILUAS
in some circumstances (see subparagraph 24CD(2)(c)(ii), paragraph 24CD(3)(b)
and paragraph 24CD(4)(b)). These obligations and powers relate to the
performance by a representative body of agreement making functions. A
203FE(1) body funded to perform agreement making functions would have
similar obligations and powers to be a party to area ILUAS. (A 203FE(2) body
would not have smilar obligations or powers — see below.)

Paragraph 24CG(3)(a) provides that applications for registration of an area ILUA
must have been certified by all representative bodies for an areain performing
their certification functions under paragraph 203BE(1)(b) (or elseinclude a
statement as mentioned in paragraph 24CG(3)(b)). The requirementsin this
paragraph are referrable to the performance by a representative body of
certification functions. If a 203FE(1) body is funded to perform certification
functions for an areato be covered by an area ILUA, certification by the body
would meet the requirements of this paragraph. (This would not be the case for
203FE(2) bodies — see below.)

Paragraph 24CK (4)(b) gives representative bodies which have certified an
application for registration of an areaILUA apower to give the Registrar
information about the status of objections to the registration of the ILUA. This
power relates to the performance by representative bodies of certification
functions. A 203FE(1) body funded to perform certification functions would have
asimilar power. (A 203FE(2) body would not have this power — see below.)
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f)

Subsection 203DA (1) obliges representative bodies to keep accounting records
that properly record and explain their transactions and financial position, to the
extent that these relate to the performance of their functions or the exercise of
their powers. 203FE(1) bodies would have a similar obligation to keep such
accounting records in connection with any functions they were funded to perform.
(A 203FE(2) body would have similar obligations — see below.)

Subsection 203FF(1) provides that the obligations imposed on a representative
body by Divisions 4 and 5 of Part 11 are in addition to requirements imposed by
other laws. To the extent that these obligations relate to the performance of
representative body functions, this would also be the case for 203FE(1) bodies.
(Thiswould also be the case for 203FE(2) bodies — see below.)

Subsection 203FEA(2)

1.83 Under proposed subsection 203FEA(2), athird party would have the same
obligations and powers in relation to a 203FE(1) body funded to perform afunction
for a particular area as the third party would have in relation to a representative body
for the areathat is performing or has performed that function.

1.84 Examples:

a)

b)

The Native Title Registrar has certain obligations to notify representative bodies
about the making of body corporate ILUAS (subparagraph 24BH(1)(a)(iii)) and
area agreements (subparagraph 24CH(1)(a)(iii)). These obligations relate to the
performance by representative bodies of ‘other functions' conferred by the
Native Title Act (asreferred to in paragraph 203B(1)(g)). If a 203FE(1) body is
funded to perform these functions for an area to be covered by such an ILUA, the
Registrar would have a similar obligation to notify the body. (The Registrar
would not have this obligation with respect to a 203FE(2) body — see below.)

Paragraph 24CK (4)(b) obliges the Registrar to take into account information
provided by a representative body regarding the status of objectionsto areaILUAS
where the representative body certified the application for registration of the
ILUA. This obligation relates to the performance by representative bodies of
certification functions. If a 203FE(1) body funded to perform certification
functions provided such information to the Registrar (as it would be empowered to
do because of proposed subsection 203FEA (1)) the Registrar would have asimilar
obligation to take this information into account. (The Registrar would not have
this obligation with respect to a 203FE(2) body — see below.)

Various provisions within the Native Title Act’s future act regime oblige third
parties proposing to do future acts to first notify relevant representative bodies (for
example, paragraphs 24GB(9)(c), 24HA(7)(a) and 241D(3)(a)). These obligations
relate to the performance by a representative body of notification functions. If a
203FE(1) body is funded to perform notification functions for an area the subject
of aproposed future act, third parties would have a similar obligation to notify the
body. (Third parties would not have similar obligations to notify 203FE(2) bodies
— see below.)
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d) Under paragraph 203DF(1)(a), the Commonwealth Minister has a power to
appoint a person to inspect and audit accounts and records kept by a representative
body under section 203DA. Accounts and records that must be kept under
section 203DA relate to the performance by a representative body of its functions.
The Minister could therefore appoint a person under paragraph 203DF(1)(a) to
inspect and audit accounts and records kept by a 203FE(1) body to the extent that
the accounts and records related to the performance of functions that the 203FE(1)
body was funded to perform. (Thiswould aso be the case for 203FE(2) bodies —
see below.)

€) Subsection 203FB(1) allows an Aboriginal person or Torres Strait Islander
affected by a decision of arepresentative body not to assist him or her in the
performance of its facilitation and assistance functions to apply to the Secretary
for areview of the decision. A similar application could be made with respect to a
decision by a 203FE(1) body not to assist. (Particular provision is made with
respect to the application of subsection 203FB(1) to 203FE(2) bodies — see
below.)

1.85 In combination, proposed subsections 203FEA (1) and (2) would address most
situations where it is appropriate for a 203FE(1) body to be treated like a
representative body. Proposed subsection 203FEA(3) would also ensure that certain
provisions of the Native Title Act which, even on the broadest possible reading might
not be construed as giving representative bodies a function, nonethel ess operate with
respect to 203FE(1) bodiesin the same way as they do to representative bodies. Asits
termsindicate, subsection 203FEA (3) is not intended to result in the reading down of
subsections 203FEA (1) or (2).

Paragraph 203FEA(3)(a)

1.86 For an alternative procedure ILUA to be made, there must be at least one
RNTBC or at |least one representative body for the area to be covered by the ILUA
(subsection 24DD(2)). Even if a 203FE(1) body was funded to perform all
representative body functions for the area (and there were no RNTBCs for the area),
an aternative procedure ILUA could not be made. As subsection 24DD(2) does not
refer to arepresentative body function, proposed subsections 203FEA(1) and (2)
would not be enlivened. Proposed paragraph 203FEA(3)(a) therefore ensures that
subsection 24DD(2) applies to 203FE(1) bodies as though they were the
representative body for the relevant area. The reference to representative bodies in
paragraph 24DE(2)(b) would also apply to relevant 203FE(1) bodies because of
proposed subsection 203FEA(1).

1.87 For subsection 24DD(2) to apply, the 203FE(1) body must be funded to
perform the full range of representative body functions. As the role assigned to
representative bodies under subsection 24DD(2) is significant, it is appropriate to
limit its application in this way.
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Paragraph 203FEA(3)(b)

1.88 Section 203BD allows for representative bodies to perform their facilitation
and assistance functions in an adjoining area pursuant to an agreement with the
adjoining representative body.

1.89 At present, arepresentative body wishing to perform facilitation and assistance
functionsin an adjoining area could not do so if a 203FE(1) body rather than a
representative body was funded to perform functions in that area (as there would be
no adjoining representative body to enter an agreement with). Similarly, 203FE(1)
bodies funded to perform facilitation and assistance functions could not perform
functions ‘out of area’ as section 203BD does not apply to them.

1.90 The extent to which proposed subsection 203FEA (1) could apply to section
203BD isunclear. Proposed paragraph 203FEA (3)(b) therefore makes special
provision for section 203BD to apply to 203FE(1) bodies. It isintended that every
reference to representative body in section 203BD include a reference to arelevant
203FE(1) body.

191 For section 203BD to apply, the 203FE(1) body must be funded to perform
facilitation and assistance functions, as these are the functions with which
section 203BD deals.

Paragraph 203FEA(3)(c)

1.92 This paragraph would ensure that bodies formerly funded under 203FE(1) can,
like former representative bodies, be directed to transfer documents or records under
section 203FC. The referenceto ‘former’ representative bodies in section 203FC
might otherwise prevent section 203FC from being applied to 203FE(1) bodies by
proposed subsections 203FEA(1) and (2). This paragraph would also ensure that
former representative bodies (and bodies formerly funded under subsection 203FE(1))
could be directed to transfer documents and records to a 203FE(1) body (as well asto
arepresentative body).

Paragraph 203FEA(3)(d)

1.93 This paragraph would ensure that 203FE(1) bodies must, like representative
bodies, make all reasonable efforts to comply with the wishes of traditional custodians
of traditional materials when performing functions and exercising powers (proposed
subparagraph 203FEA(3)(d)(i)). It would also ensure that bodies formerly funded
under subsection 203FE(1) must, like former representative bodies, make all
reasonable efforts to comply with the wishes of traditional custodians of traditional
materials when complying with directions to transfer documents and records under
section 203FC (proposed subparagraph 203FEA (3)(d)(ii)). Thereferenceto ‘former’
representative bodies in paragraph 203FCA(1)(b), which imposes this obligation,
might otherwise prevent paragraph 203FCA (1)(b) from being applied to 203FE(1)
bodies by proposed subsection 203FEA (1).
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Subsection 203FEA(4)

1.94 Section 203DH provides that the withdrawal of a representative body’s
recognition does not affect the undertaking of an inspection and audit, or
investigation, under section 203DF. Proposed subsection 203FEA (4) makes similar
provision with respect to 203FE(1) bodies where funding under section 203FE(1)
Ceases.

Subsection 203FEA(5)

1.95 Proposed subsection 203FEA(5) allows for the regulations to prescribe the
way in which other provisions of the Native Title Act apply to 203FE(1) bodies. As
itstermsindicate, this provision is not intended to result in the reading down of other
provisions in section 203FEA.

Section 203FEB — Application of this Act to persons or bodies funded under
subsection 203FE(2)

Subsection 203FEB(1)

1.96 Under proposed subsection 203FEB(1), a 203FE(2) body funded to perform
specified facilitation and assistance functions in relation to a particular matter would
have the same obligations and powers when performing those functionsin relation to
that matter as a representative body has when performing those functionsin relation to
that matter.

1.97 Examples:

»  The provisions considered in examples (&) — (d) under the discussion of
proposed subsection 203FEA (1) would not apply to 203FE(2) bodies as they
relate to functions other than facilitation and assistance functions.

*  The provisions considered in examples (e) and (f) under the discussion of
proposed subsection 203FEA (1) would apply to 203FE(2) bodies to the
extent that they relate to the performance of specified facilitation and
assistance functions in respect of a particular matter.

Subsection 203FEB(2)

1.98 Under proposed subsection 203FEB(2), a third party would have the same
obligations and powersin relation to a 203FE(2) body funded to perform specified
facilitation and assistance functionsin relation to a particular matter as the third party
would have in relation to arepresentative body who is performing or has performed
those functionsin relation to that matter.

1.99 Examples:

*  The provisions considered in examples (a) — (c) under the discussion of
proposed subsection 203FEA (2) would not apply to third parties dealing with
203FE(2) bodies as they relate to functions other than facilitation and
assi stance functions.
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*  The provision considered in example (d) under the discussion of proposed
subsection 203FEA (2) would apply to 203FE(2) bodies to the extent that it
relates to the performance of specified facilitation and assistance functionsin
respect of a particular matter.

Subsections 203FEB(3) and (4)

1.100 While section 203BD is applied to subsection 203FE(1) bodies by proposed
paragraph 203FEA(3)(b), it would not be applied to 203FE(2) bodies by
subsections 203FEB(1) or (2). Thisisappropriate as 203FE(2) bodies are funded to
perform facilitation and assistance functions for a matter. It would be inappropriate
for arepresentative body to agree with an adjoining representative body to perform
facilitation and assistance functions ‘out of area’ for a matter for which a 203FE(2)
body was funded. Proposed subsections 203FEB(3) and (4) make it clear that thisis
not permitted.

Subsections 203FEB(5) and (6)

1.101 Proposed subsections 203FEB(5) and (6) would replicate the effect of
proposed paragraphs 203FEA (3)(c) and (d), and proposed subsection 203FEA (4) (see
above) for 203FE(2) bodies.

Section 203FEC — Certain provisions do not apply to persons and bodies funded
under subsection 203FE(1) or (2)

Subsection 203FEC(1)

1.102 Section 203C alows representative bodies to apply to the Secretary for
funding. AsNTSPs are funded separately under section 203FE, proposed
subsection 203FEC(1) makesit clear that NTSPs cannot apply to the Secretary for
funding under section 203C.

Subsection 203FEC(2)

1.103 Section 203F (asit is proposed to be amended — see items 38 and 39) will
require the Secretary to give written notice to the Commonwealth Minister if he or she
is of the opinion that a representative body is not satisfactorily performing its
functions, or if there are serious or repeated financial irregularitiesin the
representative body’ s financial affairs. The Minister may consider such notices, for
example, in considering whether to reduce a representative body’ s area (see

paragraph 203AG(4)(c)) or withdraw recognition from a representative body (see
paragraph 203AH(4)(c)). In contrast to the situation for representative bodies, the
Minister does not withdraw recognition from NTSPs or reduce their areas.
Accordingly, no point would be served by requiring the Secretary to give notice to the
Minister under section 203F with respect to NTSPs. If the Secretary was of the
opinion that a NTSP was not satisfactorily performing functions, or that there were
financial irregularities in the NTSP' s affairs, the Secretary could decide to fund the
NTSP to perform functions for a smaller area (in the case of a 203FE(1) body), or
decide not to fund it further. The Secretary could also take action to enforce funding
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conditions. None of these decisions would require the Minister’ s involvement.
Proposed subsection 203FEC(2) therefore ensures that despite subsections 203FEA (2)
and 203FEB(2), section 203F is not applied to NTSPs.

Subsection 203FEC(3)

1.104 Subsection 203FB(1) allows an Aboriginal person or Torres Strait |slander
affected by a decision of arepresentative body not to assist him or her in the
performance of its facilitation and assistance functions to apply to the Secretary for a
review of the decision. Section 203FB will be applied to 203FE(1) bodies performing
facilitation and assistance functions by proposed subsection 203FEA(2). However, it
would not be appropriate for persons to seek areview of a decision not to assist by a
203FE(2) body. Thisis because 203FE(2) bodies are already funded following a
review of a decision by arepresentative body not to assist and, being funded for a
particular matter, have no decision to make as to who they will assist (in contrast to
representative bodies and 203FE(1) bodies). Proposed subsection 203FEC(3)
therefore ensures that despite proposed subsection 203FEB(2), section 203FB does
not apply to 203FE(2) bodies.

Section 203FED - Liability

1.105 Section 203FD provides that executive officers or members of a representative
body are not personally liable for certain proceedings for acts done by them or the
representative body in good faith in connection with the performance of the
representative body’ s functions or the exercise of its powers. Because section 203FD
refersto particular persons rather than representative bodies, proposed

subsections 203FEA (1) and (2) and 203FEB(1) and (2) would not extend this
immunity to persons involved in the management of 203FE(1) or (2) bodies.

Proposed section 203FED would ensure that persons who are funded under
subsections 203FE(1) or (2) and executive officers or members of NTSPs enjoy these
immunities.

Item 46 — Subsection 203FF(2)

1.106 Subsection 203FF(2) allows representative bodies to combine reports required
under Division 5 of Part 11 with other reports that they may be obliged to provide to
the Commonwealth Minister under other Commonwealth laws. Asall provisionsin
Division 5 of Part 11 which require reports will be repealed, existing

subsection 203FF(2) will become obsolete and will therefore be repealed by thisitem.

Item 47 — Section 203FI

1.107 Thisitem makes atechnical amendment to section 203FI.
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Part 2 — Application

Item 48 — Definition

1.108 Thisitem provides that for Part 2 of Schedule 1, commencing day means the
day on which Schedule 1 commences.

Item 49 — Amendment made by item 7

1.109 Thisitem provides that the amendment made by item 7 (which deals with
invitations to representative bodies) applies to invitations made on or after
commencing day.

Item 50 — Amendment made by item 12

1.110 Thisitem provides that the amendment made by item 12 (which deals with
instruments recognising representative bodies) applies where the instrument is made
on or after commencing day.

Item 51 — Amendment made by item 13

1.111 Thisitem provides that the amendment made by item 13 (which deals with
recognition of representative bodies) applies where recognition takes effect on or after
commencing day.

Items 52 - 57 — Amendments made by items 18 - 27

1.112 Theitemsto which these items refer amend provisions dealing with
recognition, withdrawal of recognition, and extension, variation and reduction of
representative body areas. These amendments would apply where the relevant
instrument is made on or after commencing day.

Item 58 — Amendment made by item 29

1.113 Thisitem provides that the amendment made by item 29 (which deals with
additional conditions that must be imposed on funds provided to a representative
body) applies where funds are provided on or after commencing day.

Item 59 — Amendments made by items 33 and 34

1.114 Thisitem provides that amendments made by items 33 and 34 (which repeal
provisions dealing with annual reports) apply from the beginning of 1 July 2006. This
isintended to ensure that representative bodies are not required to prepare annual
reports under the Native Title Act for the 2006-07 financia year.
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Item 60 — Amendments made by items 42 and 43

1.115 Thisitem provides that amendments made by items 42 and 43 (which deal
with when the Secretary can fund a 203FE(1) body) apply where funding is made
available to a 203FE(1) body on or after commencing day.

Item 61 — Amendment made by item 44

1.116 Thisitem provides that the amendment made by item 44 (which deals with
additional conditions that must be imposed on funds provided to NTSPs) applies
where funds are provided on or after commencing day.

Item 62 — Amendment made by item 45

1.117 Thisitem provides that the amendment made by item 45 (which deals with
performance of representative body functions by NTSPs) applies where funding is
made available to a NTSP on or after commencing day.
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Schedule 2 — Claims Resolution Review
Overview

The Claims Resolution Review was established by the Attorney-General to consider
the process by which native title claims are resolved. The Claims Resolution Review
examined the roles of the NNTT and the Court and considered measures for the more
efficient management of native title claims. The Claims Resolution Review was an
independent review conducted by two consultants, Mr Graham Hiley QC and

Dr Ken Levy. On 21 August 2006, the Attorney-General released the report of the
Claims Resolution Review and the Government’ s response to the Review.

The Government accepted most of the recommendations in the report and agreed to
implement one of the options for institutional reform outlined in the report. The
Government response aims to address the key issues identified in the report as
affecting the efficiency and effectiveness of the resolution of native title claims.

Some of the recommendations in the report will be implemented administratively,
including by the Court and the NNTT. Schedule 2 allows for those recommendations
requiring legidative amendment to be implemented.

Greater communication and coor dination between the Court and the NNTT

The NNTT and the Court play key rolesin resolving native titleclaimsand it is
essential that the two institutions work closely together to provide a range of dispute
resolution processes that can be applied as appropriate to claims. A number of the
proposed amendments aim to improve communication and coordination between the
Court and the NNTT. The changes will encourage both institutions to operate with a
common purpose to ensure the more effective and timely resolution of claims. The
measures focus on strengthening communication both in relation to particular claims
as well as in approaches taken by both institutions to broader case management.

Key proposalsinclude:

e givingthe NNTT aright to appear before the Court to provide assistance to
the Court

» requiring the Court to take into account certain reports provided by the
NNTT when making orders, and

* enabling the NNTT to provide reports about the progress of mediation in a
particular State, Territory or region and to provide regional work plansto the
Court.

Removing the duplication of functions between the Court and the NNTT

The Claims Resolution Review recognised the potential for duplication of functions
between the NNTT and the Court under the existing legidative framework. The
Court can currently require parties to participate in Court-annexed mediation while
the same parties are also in mediation before the NNTT. This can result in confusion
for parties and duplication as a single matter may be mediated by both institutions at
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the sametime. The Claims Resolution Review recommended that mediation should
not be carried out by more than one body at the one time.

The proposed amendments to Division 1B of Part 4 are designed to implement this
recommendation by strengthening the presumption that mediation into proceedings
under the Native Title Act should take placein the NNTT and removing the
duplication of mediation by the NNTT and the Court. The provisionswill provide
certainty for when and how mediation will occur in the NNTT.

Under section 86B, unless an order is otherwise made, the Court must refer
applications under section 61 of the Native Title Act to the NNTT for mediation.
Whilst the Court is not given a specific power to conduct mediation into proceedings
under the Native Title Act, the Court has power under section 53A of the Federal
Court Act 1976 to utilise mediation and arbitration to resolve any application before
the Court, including native title matters. Order 10 Rule 1(2)(h) of the Federal Court
Rules also allows the Court to make an order that parties attend before a Registrar for
a conference with a view to satisfying the Registrar that al reasonable stepsto
achieve a negotiated outcome of the proceeding have been taken.

The amendments will not preclude the Court from mediating native title proceedings,
for example, if mediation inthe NNTT has been tried but proved ineffective to resolve
the matter, but will ensure that the Court cannot mediate while a matter is before the
NNTT for mediation.

Improving the effectiveness of NNTT mediation

The Government also agreed to implement measures to ensure NNTT mediation is as
effective and efficient as possible. A number of measures are proposed to achieve
this.

Compulsory powers

The Claims Resolution Review recommended that the NNTT be conferred with
statutory powers of compulsion. The NNTT will be empowered to compel partiesto
attend mediation conferences and to produce certain documents for the purpose of a
conference.

Review function

The NNTT will be given a new function to conduct areview into whether a native
title claim group holds native title rights and interests. The Claims Resolution Review
recommended this new review function as a means of facilitating parties to reach
agreement about the issue of whether a native title claim group holds native title rights
and interests, and in particular, issues surrounding the connection the claim group has
with the land or waters.

It is expected reviews will be conducted by examining papers and documents relating
to connection. Thereis no facility to hold hearingsin areview. If hearings are
considered appropriate, it may be preferable to hold a native title application inquiry
instead.
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Participation in the reviews will be entirely voluntary and there will be no power to
compel parties to attend or to produce documents for the purpose of areview.

Native title application inquiries

The NNTT will be able to conduct a new type of inquiry. Thisnew inquiry power
will be additional to the new review function of the NNTT and to the existing inquiry
functionsin Division 5 of Part 6. Theinquiry function will be a valuable tool for
facilitating the resolution of native title claims through consent in the mediation
process.

The purpose of native title application inquiries will be to examine issues relevant to a
determination of native title arising in one or more applications made under

section 61. Native title application inquiries may be particularly valuablein
examining issues relating to more than one application filed under section 61. For
example, inquiries could be used to resolve overlapping claims where more than one
claimant application has been filed over the same area

Participation in a native title application inquiry will be entirely voluntary. The
NNTT will be required to make recommendations at the end of a native title
application inquiry. While the recommendations will not be binding, parties
voluntarily participating in a native title application inquiry may be guided by the
recommendations of the NNTT. The Court will be required to consider whether to
take into account the transcript of evidence of any native title application inquiry.

Behaviour of parties

The Claims Resolution Review also recognised that while institutional and
administrative changes are necessary, partiesto native title proceedings also play an
important role in improving the effectiveness of the native title system. Timely
resolution of claims requires the cooperation of all parties. Therefore, a number of the
amendments focus on the behaviour of parties.

Obligation to act in good faith

Amendments will require all partiesto mediation before the NNTT, and their
representatives, to act in good faith in relation to the mediation. The NNTT will be
ableto report afailure to act in good faith to various entities including:

*  Commonweslth, State or Territory Ministers

» the Secretary of Commonwealth departments who fund participants in native
title proceedings

» legal professiona bodies, and
» theCourt.
Dismissal of claims made in response to future act notices
The Claims Resolution Review found some applications are filed in response to a

future act notice for the purpose of obtaining procedural rights, such as the right to
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negotiate. The Claims Resolution Review recognised that some applications appear
to befiled purely for procedural benefits in circumstances where the applicants appear
to have no intention to progress the claim to determination. Amendments are
proposed to encourage applicants to seek to resolve claims they have instituted.

Dismissal of unregistered claims

All claimant applications are required to undergo the registration test. Currently,
while applications which fail the registration test do not receive the procedural
benefits that attach to registered claims (such as the right to negotiate), unregistered
applications may still proceed to determination. There is presently no requirement on
claimants to amend their claim to meet the requirements of the registration test. The
Claims Resolution Review recommended that the Court be empowered to dismiss
claims that do not meet the conditions about merit in the registration test.

Amendments will require all claims that are currently unregistered to undergo the
registration test again and claims that do not meet the conditions about merit may be
dismissed. These amendments focus on the responsibility of applicantsto take steps
to improve the quality of their claims, recognising that poor quality claimsare a
burden on the native title system.

Part 1-Amendments

Item 1 — After subsection 64(1A)

2.1  Section 64 deals with the amendment of applications. Item 1 inserts proposed
subsection 64(1B) as a consequence of proposed section 87A (seeitem 35).

Section 87A will enable the Court to make a determination of nativetitle in relation to
part of a proceeding where certain parties to the proceeding agree to the determination
being made. Consequently, subsection 64(1B) will provide that where the Court
makes such an order, the application will be deemed to have been amended to remove
the area covered by the determination. The amended application will be taken to be
the area of land or waters covered by the original application minus the area of land or
waters covered by the determination made by the Court pursuant to section 87A.
Applications amended under proposed subsection 64(1B) will be exempt from
reapplication of the registration test (item 71, proposed subsection 190A(1A)).

Claims that were registered before an order was made under section 87A will retain
their registered status. The Register of Native Title Claims will be updated to reflect
the amended application (see item 69, proposed paragraph 190(3)(a)).

2.2  Item1asoinserts proposed subsection 64(1C). Subsection 64(1C) will make
it clear that proposed subsection 64(1B) will not limit the amendment of claims under
other provisions, such as existing subsection 64(1A). Subsection 64(1B) will operate
only where the Court makes an order under section 87A.

Item 2 — After section 66B
2.3 Item 2inserts proposed section 66C. Thisitem is associated with anew

provision requiring the Court to dismiss applications made in response to a future act
notice where certain conditions are met (see item 36, proposed section 94C). The
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purpose of proposed section 66C is to enable the Native Title Registrar to assist the
Court in making an order under section 94C by providing information about four
specified conditions. The Registrar is not under an obligation to provide the
information as in some circumstances the information will not be available to the
Registrar. The Court could initiate its own inquiry in the event the Registrar was not
ableto assist.

2.4  Proposed subsection 66C(2) will strengthen the Registrar’s ability to assist the
Court by allowing the Registrar to seek certain advice from rel evant government
authorities. Future act notices are given by the relevant Commonwealth, State or
Territory government. Government officials of the relevant Commonwealth, State or
Territory will therefore be best placed to provide information about future act notices.
The Registrar will be able to ask government officials to provide information about
the following two matters.

 Whether all or part of an area covered by a future act noticeincludes the
application area (paragraph 66C(2)(a)).
This criterion allows the Registrar to seek information about whether a future act
notice falls within an application area. In certain circumstances, an application
filed over all or part of an area covered by afuture act notice will be deemed to
have been made in response to the future act notice. Information provided under
this limb of subsection 66C(2) will assist the Court in determining whether the
filing of an application followed the filing of afuture act notice over the area and
also whether any subsequent future act notices have been filed over the same
application area. In highly prospective areas, an initial future act notice may
prompt the filing of an application but many subsequent future act notices might
be filed over the same area. The effect of subsequent future act notices on the
Court’ s ability to dismiss an application is dealt with in proposed
subsection 94C(3).

* Whether any of thecriteriain paragraph 94C(1)(d) have been met
(par agraph 66C(2)(b)).
This criterion allows the Registrar to seek information about the status of the
initial future act notice as well as any subsequent future act notices. The criteria
in proposed paragraph 94C(1)(d) refer to existing provisionsin the Native Title
Act that would authorise a future act to be done or determine that a future act
should not be done. This provision is directed at identifying whether the steps that
must be adhered to before a future act can be validly done under Subdivision P of
Part 2, Division 3 have been completed for the relevant future act notice.

2.5  Proposed subsection 66C(3) cross-refers to the definition of future act notice
in proposed subsection 94C(6).

Item 3 — Subparagraph 84(3)(a)(i)

2.6 Items3to5amend section 84 to limit the category of personswho can
automatically become a party to proceedings. Section 84 determines who may be a
party to a proceeding under the Native Title Act. The existing provisions for
becoming a party are very wide and may result in persons becoming a party even
though their interest would be adequately protected by the relevant State or Territory
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government without their involvement in proceedings. The proposed amendments to
section 84 are designed to limit the category of persons who may become a party to
proceedings, while acknowledging that determinations of native title made under the
Native Title Act are intended to bind all persons, including those who were not parties
to the proceedings.

2.7  Existing subparagraph 84(3)(a)(i) alows anyone who is covered by

paragraph 66(3)(a) to become a party to proceedings, provided they notify the Court
in writing within the relevant notification period. Existing paragraph 66(3)(a) lists the
persons or bodies that the Registrar must notify when an application is made.
Subparagraph 66(3)(a)(vii) enables the Registrar to notify any person whose interests
may be affected by a determination in relation to the application where the Registrar
considers it appropriate to notify the person. The effect of existing

subparagraph 84(3)(a)(i) is that persons whose interests may be affected by a
determination in the proceedings may automatically become a party to the
proceedings provided they were notified by the Registrar under

subparagraph 66(3)(a)(vii) and they give notice to the Court within a specified period.

2.8  Item 3 amends subparagraph 84(3)(a)(i) to limit the category of persons who
can automatically become a party to those covered by subparagraphs 66(3)(a)(i) to
(vi). Thiswill mean that those persons to whom the Registrar gives a notice of the
application because they are a person whose interests may be affected by a
determination in relation to the application will not automatically be able to become a
party to the proceedings. The phrase ‘interest that may be affected’ has been held to
be very wide and has been found to include, for example, owners of adjacent land
with a public right of access over the claimed land, persons licensed to fossick
pursuant to legislation and recreational users of the claimed land.

29  Trangtional provisionswill ensure thisamendment does not affect the status
of persons who are parties to native title proceedings at the time these amendments
come into force (see item 78).

Item 4 — Subparagraph 84(3)(a)(iii)

2.10 Existing subparagraph 84(3)(a)(iii) allows anyone who has an interest that
may be affected by a determination in the proceedings to become a party to
proceedings, provided they notify the Court in writing within the relevant notification
period that they want to be a party to the proceedings. The amendment will provide
that to become a party as of right under subparagraph 84(3)(a)(iii) a person will be
required to have an interest in relation to land or waters that may be affected by a
determination in the proceedings. The phrase ‘interest in relation to land or waters' is
defined in section 253. Case law indicates an ‘interest in relation to land or waters' is
narrower than an ‘interest’. While the definition of an interest in relation to land or
watersis still very broad, it does exclude some persons who may otherwise be found
to have an interest that may be affected under the existing provisions, such as persons
who only have rights of access held by all members of the public.
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211 Transtional provisionswill ensure this amendment does not affect the status
of personswho are parties to native title proceedings at the time these amendments
come into force (see item 78).

Item 5 — At the end of subsection 84(5)

212 Items 3 and 4 will amend section 84 to limit the category of people who can
automatically be a party to proceedings. Subsection 86(5) will continue to allow
persons who hold a mere interest that may be affected by a determination in the
proceedings to be joined as a party with the leave of the Court. However, in addition
to being satisfied that the person has an interest that may be affected by the
determination, item 5 amends subsection 86(5) to require the Court to be satisfied that
it would be in the interests of justice to join a person before joining the person as a

party.

2.13 Transitional provisions will ensure this amendment does not affect the status
of persons who are parties to native title proceedings at the time these amendments
come into force (seeitem 78).

Item 6 — Section 86

2.14 Item 6 isaconsequential amendment to the addition of proposed
subsection 86(2) under item 7.

Item 7 — At the end of section 86

2.15 Items7 inserts proposed subsection 86(2). Existing section 86 allows the
Court to receive into evidence the transcript of evidence in any other proceedings
before certain bodies. Proposed subsection 86(2) is intended to ensure the Court takes
into account the existence of any transcript of evidence of any native title application
inquiry. The new nativetitle application inquiry will enable the NNTT to conduct
inquiries into specific applications made under section 61 (seeitem 57). To assist in
maximising the potential utility of any such inquiries, and to avoid unnecessary
duplication in the activities of the Court and the NNTT, the Court will be required to
consider whether to receive into evidence the transcript of any such proceedings.
However, the Court will, under proposed paragraph 86(2)(b), retain a discretion about
whether to draw any conclusions of fact from that transcript that it thinks proper and
whether to adopt any recommendation, finding, decision or determination of the
NNTT in anative title application inquiry.

2.16 Proposed subsection 86(2) will, like existing subsection 86(1), be subject to
subsection 82(1) which provides that the Court is bound by the rules of evidence
except to the extent that the Court orders otherwise.

Amendmentsto Division 1B of Part 4 -Referenceto NNTT for mediation

2.17 The purpose of the proposed amendments to Division 1B of Part 4isto
prevent the duplication of mediation by the NNTT and the Court in relation to
proceedings under the Native Title Act.
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2.18 Under section 86B, unless an order is otherwise made, the Court must refer
applications under section 61 of the Native Title Act to the NNTT for mediation.
Whilst the Court is not given a specific power to conduct mediation into proceedings
under the Native Title Act, the Court has power under section 53A of the Federal
Court Act to utilise mediation and arbitration to resolve any application before the
Court, including native title matters. Order 10 Rule 1(2)(h) of the Federal Court
Rules also allows the Court to make an order that parties attend before a Registrar for
a conference with aview to satisfying the Registrar that all reasonable steps to
achieve a negotiated outcome of the proceeding have been taken. Therefore, the
Court can currently require parties to participate in Court-annexed mediation while
the same parties are al'so in mediation before the NNTT. Thisresultsin confusion and
duplication as a single matter may be mediated by both institutions at the same time.
The Claims Resol ution Review recommended that mediation should not be carried out
by more than one body at the one time.

2.19 The proposed amendments to Division 1B of Part 4 are designed to implement
this recommendation by strengthening the presumption that mediation into
proceedings under the Native Title Act should take place in the NNTT and removing
the duplication of mediation by the NNTT and the Court. The provisions will provide
certainty for when and how mediation will occur inthe NNTT.

Items 8 and 9 — Section 86A

2.20 Theseitems amend subsections 86A(1) and (2). Section 86A sets out the
purpose of mediation in proceedings under the Native Title Act. Asmediation into
proceedings under the Native Title Act may occur in the Court aswell asthe NNTT,
the proposed amendments will clarify that section 86A only applies to mediation by
the NNTT. The purpose of other mediation, for example, by a Registrar of the Court,
is not governed by this section.

Item 10 — Subsection 86B(1)

2.21 Item 10isaconsequential anendment to the repeal of subsection 86B(2)
under item 12.

Item 11 — Subsection 86B(1)

222 Similar toitems8and 9, item 11 will clarify that the reference to mediation in
subsection 86B(1) refers to mediation by the NNTT.

Item 12 — Subsection 86B(2)

2.23 Item 12 repeals subsection 86B(2). Currently, subsection 86B(2) provides that
the Court may, on application of a party or of its own motion, make an order that a
matter not be referred to mediation. Whilst the Court must make such an order in
certain circumstances, there are no restrictions on when the Court may order that a
matter not be referred to mediation, provided the Court takes into account certain
factors.
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2.24 It isproposed subsection 86B(2) be repealed so the general discretion of the
Court to make an order that there be no mediation by the NNTT will be removed.
Thisis designed to strengthen the presumption that mediation of native title
proceedings should take placein the NNTT.

Item 13 — Subsection 86B(3)

2.25 Item 13 isaconseguential amendment to the repeal of subsection 86B(2)
under item 12.

Item 14 — Subsection 86B(3)

2.26 Thisitem amends subsection 86B(3) to provide that where the Court considers
that certain circumstances under paragraphs 86B(3)(a), (b) or (c) exist, the Court must
order there be no mediation by the NNTT, as opposed to simply ordering there be no
mediation.

2.27  Where the criteriain subsection 86B(3) are not met, the Court will be required
to refer the application to the NNTT for mediation as soon as practicable after the end
of the notification period in section 66. Thiswill ensure all matters are promptly
referred to the NNTT following the end of the notification period unless an order is
made not to refer or where there are clear reasons necessitating a delay in referral.

Item 15 — Paragraph 86B(3)(a)

2.28 Existing paragraph 86B(3)(a) sets out one of the circumstances in which the
Court must order there be no mediation by the NNTT, namely, where any mediation
will be unnecessary. Item 15 amends paragraph 86B(3)(a) to make it clear that the
Court must make an order that a matter not be referred to the NNTT for mediation
where the Court considers that any mediation, whether by the NNTT or by another
mediator, will be unnecessary. Thiswill ensure the Court cannot order that there be
no mediation by the NNTT simply because other mediation, for example, by the
Court, isavailable.

Item 16 — Paragraph 86B(3)(b)

2.29 Existing paragraph 86B(3)(b) sets out a second circumstance in which the
Court must order there be no mediation by the NNTT, namely, where there is no
likelihood of parties reaching agreement in mediation. Item 16 amends

paragraph 86B(3)(b) to provide that the Court must order that there be no mediation
by the NNTT if the Court considers there is no likelihood of the parties being able to
reach agreement in the course of mediation by the NNTT. Thiswill not preclude the
Court from ordering that there be no mediation by the NNTT if the Court considers
thereisalikelihood of the parties being able to reach agreement in the course of other
mediation, for example, by a Court Registrar, or through the use of other alternative
dispute resol ution tools.

Item 17 — Subsection 86B(4)

2.30 Existing subsection 86B(4) sets out the factors the Court must take into
account when deciding whether to make an order that there be no mediation. Similar
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to items 8, 9 and 11, item 17 will amend subsection 86B(4) to clarify that the
reference to mediation in subsection 86B(4) refers only to mediation by the NNTT.

Item 18 — After paragraph 86B(4)(e)

2.31 Subsection 86B(4) requires the Court to consider a number of factorsin
deciding whether to make an order that there be no mediation by the NNTT in relation
to the whole or the part of a proceeding. Proposed subsection 86BA(1) will give the
NNTT the right to appear before the Court and to make submissionsto the Court to
assist the Court to make a decision that there be no mediation by the NNTT (see

item 20). Item 18 inserts proposed paragraph 86B(4)(ea) which will require the Court
to take into account any submission provided by the NNTT under proposed
subsection 86BA(1).

Item 19 — At the end of section 86B

2.32 Item 19 inserts proposed subsection 86B(6). This amendment implements one
of the recommendations of the Claims Resolution Review by ensuring mediation
cannot be conducted by more than one institution at the same time. Proposed
paragraph 86B(6)(a) provides that where all or part of a matter has been referred to
the NNTT for mediation, no aspect of the proceeding isto be referred for mediation
under the Federal Court Act, unless the Court orders that the mediation by the NNTT
cease under section 86C. Irrespective of whether NNTT mediation isinto the whole
or only part of the proceeding, the Court is precluded from conducting mediation into
any aspect of the proceedings at the same time asthe NNTT mediation.

2.33 Similarly, proposed paragraph 86B(6)(b) prohibits the Court from ordering
that parties attend before a Registrar of the Court for a conference with aview to
satisfying the Registrar that all reasonable steps to achieve a negotiated outcome of
the proceeding have been taken, where the matter is before the NNTT for mediation.
Conferences before Registrars of the Court for this purpose may involve an element of
mediation. Proposed paragraph 86B(6)(b) will ensure the intention that the Court not
mediate while matters are in the NNTT for mediation is not inadvertently undermined
through the use of conferences before Court Registrars.

2.34  The amendments will not prevent the Court from continuing to conduct
litigation, including directions hearings, most case management conferences,
preservation of evidence hearings and limited evidence hearings, and other forms of
alternative dispute resolution, including arbitration under section 53A of the Federal
Court Act. The Court will also not be prohibited from ordering parties to attend
before a Registrar for the purpose of clarifying the real issuesin dispute so that
appropriate directions may be made for the disposition of the matter or otherwise to
shorten the time taken in preparation for and at the trial.

Item 20 — After section 86B

2.35 Item 20 inserts proposed section 86BA which will give the NNTT aright to
appear before the Court in certain circumstances to provide assistance to the Court.
The intention of proposed section 86BA is to encourage better communication
between the Court and the NNTT in relation to particular claims and implements a
recommendation of the Claims Resolution Review. The NNTT can currently provide
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reports about the progress of mediation to the Court, and the Court can request such
reports be prepared. These amendments will enable the NNTT to further assist the
Court.

2.36 Theamendmentsin section 86BA will enable the NNTT to appear before the
Court in two circumstances:

» where the Court is considering whether to make an order under
subsection 86B(3) that there be no mediation by the NNTT into a particular
matter, and

» where amatter is currently before the NNTT for mediation (that is, where a
matter has been referred to the NNTT for mediation under section 86B and has
not been withdrawn from mediation under section 86C).

2.37 Proposed paragraph 86B(4)(ea) will require the Court to consider any
submission made by the NNTT under subsection 86BA (1) when deciding whether to
make an order under subsection 86B(3) that there be no mediation by the NNTT (see
item 18).

2.38 Theright to appear is expressed to be conferred on the NNTT at large.
Proposed amendments to section 123 will empower the President of the NNTT to
make directions about who may appear on behalf of the NNTT under section 86BA
(seeitem 40). This could include the Registrar, members, consultants or employees
of the NNTT.

2.39 Existing subsection 136A(4) provides that words spoken or acts done at
mediation conferences are without prejudice. No evidence may be given or
statements made in proceedings before the Court about such words spoken or acts
done unless the parties otherwise agree. Proposed subsection 86BA(3) isincluded to
avoid any doubt that the NNTT is bound by this restriction when appearing before the
Court. The NNTT will be similarly bound by proposed subsection 136GC(7), which
places a protection on words spoken or acts done during the course of areview.

240 Existing subsection 136A(5) provides that a member who presides over a
mediation conference may not, in any other capacity, take any further part in
proceedings, unless parties agree otherwise. Items 53 and 57 insert proposed
subsections 136GC(8) and 138C(2) respectively, which will place similar restrictions
on members conducting areview and members conducting or assisting at an inquiry.
Subsections 136A(5), 136GC(8) and 138C(2) would al operate to preclude a member
who has presided over a mediation conference, conducted areview or conducted or
assisted at an inquiry from exercising the right to appear in relation to the relevant
proceedings without the agreement of the parties.

241 Proposed subsection 86BA (4) will provide that subsection 136A(5) does not
preclude a member who is or has presided over a mediation conference in the matter
from appearing before the Court under proposed section 86BA. It may be appropriate
for the member mediating the matter to appear before the Court as the mediator will
be best placed to inform the Court about the progress of mediation and will also be
apprised of the progress of any reviews or inquiries being conducted into the same
proceedings. However, if the relevant parties agree, a member involved in areview or
aninquiry is able to appear before the Court.
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2.42 Proposed subsection 86BA (5) makes clear that the right to appear does not
extend to aright for the NNTT to become a party to the relevant proceedings.

Item 21 — Subsection 86C(1)

2.43  Section 86C sets out when the Court may order that mediation cease. Similar
to the proposed amendments to section 86A, item 21 amends section 86C to clarify
that section 86C refersto the cessation of mediation by the NNTT rather than all
forms of mediation.

2.44  An order by the Court that mediation by the NNTT cease will not preclude the
Court from ordering other mediation in a proceeding (for example, by a Registrar of
the Court) so long as the Court orders that mediation by the NNTT isto ceasein
relation to the whole of the proceeding. Thisis because under proposed subsection
86B(6), no aspect of the proceeding is to be referred for mediation to the Court while
the whole or a part of the proceeding is being mediated by the NNTT (see item 19).

Item 22 — Paragraph 86C(1)(a)

245 Item 22 amends paragraph 86C(1)(a) to clarify that the Court may, at any time,
order mediation by the NNTT cease in relation to the whole or part of the proceeding,
if the Court considers any further mediation (whether or not by the NNTT) will be
unnecessary. Thismakesit clear that the Court will not be able to order that
mediation by the NNTT cease ssmply because other mediation, for example, by a
Registrar of the Court, isavailable.

Item 23 — Paragraph 86C(1)(b)

2.46 Item 23 amends paragraph 86C(1)(b) to clarify that the Court may, at any
time, order that mediation by the NNTT cease in relation to the whole or a part of the
proceeding if the Court considers that there is no likelihood of the parties being able
to reach agreement in the course of mediation by the NNTT. Thiswill not preclude
the Court from ordering that the mediation by the NNTT cease if the Court considers
that there isalikelihood of the parties being able to reach agreement in the course of
other mediation before a different person or body.

Item 24 and 25 — Subsection 86C(2)

247 Theseitemsamend subsection 86C(2) to clarify that the reference to mediation
in the subsection is a reference to mediation by the NNTT.

Item 26 — Subsection 86C(3)

248 Thisitem amends subsection 86C(3) to clarify that the reference to mediation
in the subsection is a reference to mediation by the NNTT.

Item 27 — Subsection 86C(4)

249 Thisitem amends subsection 86C(4) to clarify that the reference to mediation
in the subsection is a reference to mediation by the NNTT.
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Item 28 — Subsection 86C(5)

250 Existing subsection 86C(5) requires the Court to take into account any report
provided by the NNTT about the progress of mediation when making an order under
section 86C that mediation cease. Proposed amendments to section 136G will expand
the NNTT’ s existing reporting functions to enable the NNTT to provide, in addition to
reports about mediation in a particular proceeding, regional mediation progress
reports or regional work plans (seeitem 51).

251 Item 28 amends subsection 86C(5) to require the Court to take into account
any report or work plan provided to the Court, including the new regional mediation
progress reports and regional work plans, when deciding whether to make an order
that mediation by the NNTT cease. Information about the priorities of the relevant
representative body and the State or Territory government in a particular region may
be relevant to the Court’ s decision whether to remove a matter in that particul ar
region from mediation.

Items 29 and 30 — Subsections 86D(1) and 86D(2)

2.52 Existing section 86D sets out the Court’ s powers to determine questions of
fact or law that arise during mediation and to adopt any agreement on facts reached by
parties during mediation. Similar to the proposed amendments to section 86A under
items 8 and 9, items 29 and 30 amend section 86D to clarify that section 86D refersto
the Court’ s powersin relation to mediation before the NNTT rather than al forms of
mediation.

2.53 These amendments do not preclude the Court from exercising similar powers
in relation to mediations other than those by the NNTT. In particular, the Court is not
precluded from adopting any agreement on facts between the parties where the
agreement is reached in mediation other than mediation by the NNTT.

Item 31 — At the end of section 86D

2.54 Item 31 inserts proposed subsection 86D(3) to provide a mechanism for the
Court to enforce a direction given by the member who is presiding over aNNTT
mediation conference where a party fails to comply with that direction. Items 45 and
47 insert proposed subsection 136B(1A) and section 136CA which will empower the
presiding member to direct parties to attend mediation conferences and to produce
documents for the purpose of a mediation conference. If a party failsto comply with
adirection, the presiding member will be able to provide the Court with a report
which informs the Court of the non-compliance (see proposed subsection 136G(3B)
under item 51). If such areport is given to the Court, proposed subsection 86D(3)
will enable the Court be able to make ordersin similar terms to the directions that are
the subject of the report.

255 The Court isrequired to make an order in similar terms to the direction given
by the NNTT. The order need not be identical. For example, it may be that the
NNTT directed attendance or production of documents on or by a certain date that has
now passed. However, the order must be in similar terms of the NNTT direction.
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Proposed subsection 86D(3) does not empower the Court to make orders about NNTT
mediation that are entirely unrelated to the original direction made by the NNTT.

Item 32 — Section 86E

2.56 Thisitemisaconsequential anendment to the addition of subsection 86E(2)
initem 33.

Item 33 — At the end of section 86E

2.57 Proposed subsection 136G(3A) will expand the NNTT’ s existing reporting
functions to enable it to prepare regional mediation progress reports and regional
work plansin certain circumstances (seeitem 51). Proposed subsection 86E(2)
defines the terms ‘regional mediation progress report’ and ‘regional work plans'.

2.58 Regional mediation progress reports will set out the progress of all mediations
conducted in relation to areas within a State, Territory or region. Regional work plans
will indicate the priority given to progressing each mediation being conducted by the
NNTT in relation to areas that are within the relevant State, Territory or region.
Regional work plans could also explain the reason why matters are prioritised in a
certain way.

2.59 A regional mediation progress report or regional work plan may cover a small
area, for example, the area of responsibility of one representative body, or amuch
larger area, including aregion covering more than one State or Territory.

2.60 Section 86E enables the Court to request the NNTT to provide reports on the
progress of mediation and to specify when such reports should be provided. Proposed
subsection 86E(2) will allow the Court to make a similar request that the NNTT
provide aregiona mediation progress report or aregional work plan. The Court may
specify when the regional mediation progress report or regional work plan should be
provided.

2.61 Inaddition, the NNTT will be able to provide aregional mediation progress
report or aregional work plan on its own initiative where the President of the NNTT
considers it would assist the Court in progressing proceedings in the relevant State,
Territory or region of Australia (item 51, proposed subsection 136G(3A)).

Item 34 — After paragraph 87(1)(c)

2.62 Section 87 empowers the Court to make a determination over part of a
proceeding where all parties reach agreement. Item 34 inserts proposed paragraph
87(1)(d) as a consequence of proposed section 87A (seeitem 35). Section 87A will
enable the Court to make a determination over part of a claim area where not all
parties agree to the determination in specific circumstances. Proposed paragraph
87(1)(d) will provide that before making an order under section 87, the Court must be
satisfied that an order cannot be made under section 87A. In some circumstances, it
may be possible to make an order under both existing section 87 and proposed
section 87A. If an order can be made under section 87A, the order should be made
under that provision rather than section 87. Thisis because an order under
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section 87A will give rise to other measures which will assist in promoting
expeditious resolution of claims, including automatic amendment of the claim and
exemption from the registration test being reapplied to the amended claim.

Item 35 — At the end of Division 1C of Part 4

2.63 The purpose of proposed section 87A isto facilitate resolution of part of a
claim by agreement where certain interest holders agree to a determination being
made. Existing section 87 empowers the Court to make an order over part of a
proceedings but only where al partiesto the proceeding consent.

2.64 Proposed section 87A will enable the Court to make an order determining
native title over part of aclaim area where some, but not all of the partiesto the
proceeding, consent to the order being made. The provision will assist to prevent
those parties with interests that only relate to part of the claim area, and other parties
with less significant interests in relation to the overall claim, from blocking resolution
of the claim in relation to a separate part of the claim area. However, the provision
will only apply where the major parties affected by the proposed determination
(including persons with registered proprietary interests over that part of the claim
area) consent to the determination being made. It will also enable parties who have
no interest in the portion of the claim area that is not the subject of a determination to
withdraw from the proceedings following the making of the relevant determination.
Where an order is made under section 87A, the application will be deemed to have
been amended to remove from the application the area covered by the determination
made under section 87A (item 1, subsection 64(1B)).

2.65 The Court will only be able to make an order in respect of applicationsfor a
determination of native title (proposed paragraph 87A(1)(a)). The new provision will
only apply to native title determination applications and will not apply to
compensation applications.

2.66 An order under section 87A will only be made where an agreement is reached
on a proposed determination of native title (the proposed determination) after the end
of the notification period in section 66 (proposed paragraph 87A(1)(b)). Thisisto
ensure all interested parties are given an opportunity to bejoined as a party to the
proceedings before a determination is made.

2.67 Proposed paragraph 87A(1)(c) lists those parties to the application who must
be parties to the proposed determination before the Court could make the
determination. Non-government respondent parties do not need to be a party to the
proposed determination unless they are a party to the proceedings at the time the
agreement is made and they:

» arearegistered native title claimant, a registered native title body corporate or a
representative body in relation to the area that is within the area that isthe
subject of the determination (the determination area)

» clamto hold native titlein any part of the determination area

» hold a proprietary interest in relation to any part of the determination area at the
time the agreement is made, or



» arealoca government body for any part of the determination area.

2.68 Partiesto the proceeding who are not parties to the proposed determination
must be given notice of the proposed determination (proposed subsection 87A(3)).
These parties may object to the determination being made. The Court isrequired to
take into account any such objections when considering whether to make the
determination of native title (proposed subsection 87A(5)).

2.69 The Court may make an order in, or consistent with, the proposed
determination but must be satisfied the order iswithin its power and that it would be
appropriate to make the order (proposed subsection 87A(4)). Whether itis
appropriate to make the order will depend on the circumstances. A particularly
relevant consideration for the Court will be the nature of the interests of partiesto the
proceeding who are not parties to the proposed determination and the effect of the
proposed determination on those parties.

Item 36 — At the end of Division 3 of Part 4

Section 94B

2.70  Currently, the NNTT may provide the Court with reports about the progress of
mediation before the NNTT where the presiding member considersit would assist the
Court in progressing the proceeding (subsection 136G(3)). However, the Court is
under no obligation to consider the report, except where considering whether to make
an order that mediation before the NNTT cease. This can result in an inconsi stent
approach by individual judges of the Court to considering reports.

2.71 Item 36 inserts proposed section 94B which will require the Court to take into
account certain reports provided by the NNTT when deciding whether to make orders.
The Court will retain a discretion as to what weight the report should be given.

2.72  Section 94B appliesto all orders made by the Court in the course of
proceedings. Reports provided by the NNTT may be particularly relevant to orders
made at a directions hearing in the proceedings, including orders programming a
matter for trial. The progress of mediation may also be relevant if the Court is
considering whether to make an order to dismiss the application.

2.73 Proposed section 94B will only apply where an application has been referred
to the NNTT for mediation under section 86B. The Court will be required to consider
both mediation progress reports (provided under subsections 136G(1), (2) and (3))
and regional mediation progress reports and regional work plans (provided under
proposed subsections 136G(2A) or (3A)).

2.74 Transtional provisionswill ensure the Court is only required to take into
consideration reports provided to the Court on or after the commencing day (see
item 83).



Section 94C

2.75 Item 36 also inserts proposed section 94C. The purpose of section 94C isto
enable the Court to dismiss applications that have been lodged to secure procedural
rights under the right to negotiate regime and have not been, and are unlikely to be,
satisfactorily progressed after the future act that prompted the claim is completed.
This amendment focuses on the responsibility of applicants to seek to resolve claims
they have ingtituted. Applications which are not appropriately progressed divert
resources from other claims.

2.76  Proposed section 94C will require the Court to dismiss an application, on its
own motion or on the application of a party, if certain conditions are met (proposed
subsection 94C(1)). The power can only be exercised where all the conditions below
are met.

* Theapplication isfor a determination of nativetitle (paragraph 94C(1)(a)).
These amendments do not apply to compensation applications.

* Theapplication was made after the notification day specified in the future act
notice but beforethe end of three months after the notification day
(paragraph 94C(1)(b)).

The notification day is defined in existing subsection 29(4). Proposed

paragraph 94C(1)(b) reflects a presumption that applications made over the
relevant area within three months of the notification day are made in response to
the relevant future act notice. The three month period isincluded because existing
subparagraph 30(1)(a)(i) provides that a registered native title claimant will be a
native title party for the purpose of obtaining procedural rightsin relationto a
future act notice if the claimant’ s application was lodged before the end of three
months after the notification day.

* The person who made the application becomes a registered nativetitle
claimant beforethe end of four months after the notification day specified in
the future act notice (paragraph 90C(1)(c)).

Thisisrelevant because existing paragraph 30(1)(a) provides that a registered
native title claimant will be a native title party for the purpose of obtaining
procedural rightsin relation to afuture act notice if the claimant’s application is
registered before the end of four months after the notification day. The new
dismissal power appliesto claims that have passed the registration test and are
entered on the Register of Native Title Claims (see section 190). Applications that
are not accepted for registration within the specified timeframe do not secure
procedural rights in respect of the future act. Item 73 includes new provisions for
dismissing unregistered applications.

» For each act identified in the futur e act notice, one of thelisted criteria
applies (paragraph 94C(1)(d)).
The criteria are references to existing provisions in the Native Title Act that have
the effect of authorising a future act to be done or determining that a future act
cannot be done. The condition requires there to be a decision, agreement or
determination about whether or not each act in the future act notice that is
presumed to have prompted the filing of the application in question can be done
before the Court can consider dismissing the claim.
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» Either the person who made the application failsto produce evidencein
support of the application or to take other stepsto resolvethe application
despite direction by the Court (subparagraph 94C(1)(e)(i)), or the Court
consider sthe person hasfailed to take stepsto resolve the application within
a reasonable time (subpar agraph 94C(1)(e)(ii)).

This criterion is included to ensure that claims are only dismissed where the
claimant hasfailed to progress their claim. Proposed subparagraph 94C(1)(e)(i)
applies where the Court directs a party to produce evidence or to take certain steps
to resolve the claim and the person fails to comply with the direction. Proposed
subparagraph 94C(1)(e)(ii) applies where the Court consider the person hasfailed
within areasonable time to take steps to resolve the claim. The second limb of
this criterion does not require the Court to have made an order that the party
produce evidence or take other steps. The question of what is a ‘ reasonable time’
isamatter for the Court, taking into account all the circumstances relating to the
claim.

2.77 The Native Title Registrar will be able to provide information to the Registrar
of the Court to assist the Court to establish whether the conditionsin
paragraphs 94C(1)(a) to (d) have been met (see item 2, section 66C).

2.78 Proposed subsection 94C(3) will provide that the Court must not dismiss an
application if there are compelling reasons not to do so. The applicant will be given
an opportunity to make submissions on the question of dismissal (proposed
subsection 94C(2)). Thiswill enable the applicant to advise the Court if they consider
there are compelling reasons why the claim should not be dismissed.

2.79 Proposed subsection 94C(3) recognises that even if the conditions for
dismissing a claim are met, there may be good reason for the application to remain on
foot. A compelling reason could include where the Court is satisfied a failure to
produce evidence upon direction was due to genuine difficulty experienced by the
applicant in engaging expert assistance and it is clear the applicant intends to progress
their claim.

2.80 In some areas future act notices are regularly issued (for example, in highly
prospective mineralsregions). To ensure the object of this new provision is not
frustrated, section 94C will make clear that the mere fact of subsequent future act
notices over the area which have not been completed will not, in itself, constitute a
compelling reason against dismissing the application (proposed subsection 94C(3)).

2.81 Proposed subsection 94C(4) isinserted to make clear that the dismissal of a
claim does not affect an agreement or determination made in relation to a future act
where the applicant’s status as a party to such agreement or determination was
expressed to be contingent upon the existence of the application.

2.82  Proposed subsection 94C(5) makes clear that the new dismissal power does
not affect the Court’s power under the Federal Court Act to dismiss an application.
For exampl e, the Court can presently dismiss a matter for want of prosecution under
subsection 20(5) of the Federal Court Act.

2.83 Proposed subsection 94C(6) inserts definitions relevant to section 94C.
Section 94C applies where an application is made in response to a future act notice

46



given under section 29 and where an equivalent notice is given under the provisions
of a State or Territory which have been determined by the Commonwealth Minister to
be alternative provisions. Proposed section 94C(6) defines ‘ alternative provisions' for
the purpose of section 94C.

2.84  Subsection 94C(6) aso introduces the definition of a ‘future act notice’,
making clear that afuture act notice includes not only a notice given under section 29
but also notices given under alternative provisions.

Items 37 and 38 — At the end of subsection 108(1A) and paragraph 108(1B)(a)

2.85 Section 108 sets out the functions of the NNTT. Item 37 amends

subsection 108(1A) and item 38 amends paragraph 108(1B)(a) to recognise the
functions of the NNTT are being expanded by new Division 4AA of Part 6. Proposed
Division 4AA of Part 6 empowersthe NNTT to conduct areview into whether the
native title claim group holds native title rights and interests.

Items 39 — Paragraph 123(1)(b)

2.86 Section 123 empowers the President of the NNTT to make directions about the
arrangement of the business of the NNTT. Item 39 amends paragraph 123(1)(b) to
empower the President to make directions about the persons who are to conduct a
review under new Division 4AA of Part 6.

Item 40 — After paragraph 123(1)(c)

2.87 Proposed section 86BA will givethe NNTT aright to appear before the Court
to provide assistance. Theright is conferred onthe NNTT as an entity. Item 40
inserts proposed paragraph 123(1)(ca) to empower the President to make directions
about who may appear on behalf of the NNTT under section 86BA.

Item 41 — Section 131A

2.88  Section 131A empowers the President of the NNTT to engage a person asa
consultant in relation to any assistance or mediation that the NNTT provides. Item 41
amends section 131A to make clear that a consultant may also be engaged for the
purposes of conducting or assisting with the conduct of areview under new

Division 4AA of Part 6.

Item 42 — Section 131B

2.89  Section 131B imposes a requirement on consultants engaged to provide
assistance or mediation under the Native Title Act to disclose any matters giving rise
to aconflict of interest. Proposed section 131A will enable the President to engage a
consultant for the purpose of conducting areview, as well asto provide mediation and
assistance. Item 42 amends section 131B to extend the requirement to disclose
conflicts of interest to consultants engaged to conduct a review.
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Items 43 and 44 — Subsection 133(1) and after subsection 133(2)

290 Section 133 currently requires the President of the NNTT to prepare an annual
report about the management of the administrative affairs of the NNTT.

291 Proposed section 136GB will enable the member presiding over a mediation
conference to include in the annual report details about any failure by a Government
party or that party’ s representative to act in good faith in mediation by the NNTT (see
item 52). Item 44 will insert proposed subsection 133(2A) to make clear that the
annual report may include details about the failure to act in good faith and the reason
why the NNTT considers the conduct was not in good faith.

2.92 Item 43 amends subsection 133(1) to broaden the subject matter of the annual
report to make it a report about the affairs of the NNTT. Thisisaconsequential
amendment to ensure the scope of the NNTT’ s annual report is sufficiently wide
enough to cover details of a breach of the good faith obligation.

Amendments to Division 4A of Part 6—Mediation conferences

2.93 The powersof the NNTT in relation to mediation conferences are set out in
Division 4A of Part 6 of the Native Title Act. The Claims Resolution Review
recommended that the NNTT be given additional mediation powers to improve the
effectiveness of NNTT mediation. The amendments to this Division are intended to
implement the recommendation by giving the NNTT the following powersin relation
to applications referred to it by the Court for mediation:

» todirect aparty to attend a mediation conference
e todirect aparty to produce documents for the purpose of mediation, and

* expanded powersto report to the Court about matters relevant to proceedingsin
mediation beforethe NNTT

Item 45 — Before subsection 136B(1)

2.94  Section 136B deals with the parties to a mediation conference conducted by
the NNTT. The member presiding over a mediation conference is aready empowered
by subsection 136B(1) to direct that only one or some parties attend particular
conferences. However, the presiding member currently has no ability to require
parties to attend conferences. Item 45 inserts subsection 136B(1A) to enable the
presiding member to direct a party to attend a conference.

2.95 Subsection 136B(1A) will be supplemented by proposed subsection 136G(3B)
which will enable the NNTT to report afailure by a party to comply withan NNTT
direction made under subsection 136B(1A) (seeitem 51). On receipt of areport, the
Court will be empowered to make an order in similar termsto the direction given by
the presiding member (item 31, proposed subsection 86D(3)). The Court will retain
its existing powers to impose sanctions for a breach of a Court order.

2.96 Proposed amendments to subsection 86C(5) will also ensure the Court must
consider reports provided by the NNTT following a breach of an NNTT direction
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when determining whether to make an order that NNTT mediation cease (see
item 28).

2.97 Therefore, failing to comply with adirection by the NNTT to attend a
mediation conference can potentially result in the application of measures by the
Court to enforce the direction, including through its existing powers to impose costs
orders. It could also result in acessation of NNTT mediation if the Court is satisfied
the relevant conditions are met under section 86C.

Item 46 — At the end of section 136B

2.98 The Claims Resolution Review recommended that parties be placed under a
statutory obligation to act in good faith in native title mediations. Item 46 inserts
proposed subsection 136B(4) which will require al parties and their representatives to
act in good faith in relation to the conduct of mediation before the NNTT.

2.99 The Claims Resolution Review also recommended that the Government give
consideration to preparing a code of conduct for partiesinvolved in native title
mediations. The Government is giving further consideration to thisissue.

2.100 Proposed sections 136GA and 136GB enable the NNTT to make reports about
alleged breaches of the obligation to act in good faith to various entities depending on
the type of party (or representative) and to the Court (see item 52).

Item 47 — After section 136C

2.101 Thisitem inserts proposed section 136CA which will provide the NNTT
member presiding over a mediation conference with anew power to direct that parties
produce documents to the presiding member within a specified time frame. This
power will only apply to the member in his or her capacity as a member presiding
over amediation conference. A member will not be able to compel production of
documents for the purposes of areview (seeitem 53, proposed Division 4AA of

Part 6) or in the conduct of a native title application inquiry (see proposed
amendments to Division 5 of Part 6).

2.102 The presiding member may only make a direction compelling production of a
document where the member considers the document isin the possession, custody or
control of the party. Therefore, parties will not be able to be compelled to create
documents not already in existence. Equally, the document must be of a nature that
would assist parties to reach agreement on a matter that is relevant to the purpose of
mediation. Partieswill not be required to produce documents that are subject to legal
professional privilege.

2.103 Similar to proposed subsection 136B(1A) (see item 45), subsection 136CA
will be supplemented by proposed subsection 136G(3B) which will enablethe NNTT
to report afailure by a party to produce a document where directed to by the NNTT
(item 51). On receipt of areport, the Court will be empowered to make an order in
similar termsto the direction given by the presiding member (see item 31, proposed
subsection 86D(3)). The Court will retain its existing powers to impose sanctions for
abreach of a Court order.
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2.104 Proposed amendments to subsection 86C(5) will aso ensure the Court must
consider reports provided by the NNTT following abreach of an NNTT direction
when determining whether to make an order that NNTT mediation cease (see

item 28).

2.105 Therefore, failing to comply with a direction by the NNTT to produce a
document can potentially result in the application of measures by the Court to enforce
the direction, including through its existing powers to impose costs orders. It could
also result in cessation of NNTT mediation if the Court is satisfied the relevant
conditions are met under section 86C.

Item 48 — After section 136D

2.106 Thisitem inserts proposed section 136DA to provide a mechanism for the
NNTT to refer questions about whether a party should continue to be a party to
proceedings to the Court. At the very least, a person is required to have an interest
that may be affected by a determination in the proceedings in order to become a party
to proceedings (subsection 84(5)). It will at times become apparent during the course
of amediation that a party either no longer has, or never had, an interest that may be
affected. Thismay be because, for example, the claimants amend their application to
reduce the area of land or waters claimed and the relevant party’ s interest no longer
fallswithin the claim area. Where the NNTT becomes aware during the course of
mediation that there is a question as to whether a party should remain as a party to the
proceedings, proposed section 136DA will enable the NNTT to refer the question to
the Court.

2.107 The NNTT can only exercise its power under section 136DA whilea
proceeding remains in mediation before the NNTT. Proposed subsections 136DA (3)
and (4) set out who may refer a question to the Court and when the question may be
referred.

2.108 Existing subsection 136A(4) provides that in proceedings before the Court,
unless parties otherwise agree, no evidence can be given or statements made about
words spoken or acts done at mediation conferences. Proposed subsection 136DA(2)
creates a limited exception to the *without prejudice’ protection that generally applies
to words spoken or acts done at mediation. It provides that for the purposes of the
Court determining the question of whether the party should remain as a party to
proceedings, the without prejudice protection does not apply. This meansthe NNTT
can advise the Court of words spoken or acts done during mediation if they are
relevant to determining if a party has an interest that may be affected. Equally, the
relevant party isnot bound by subsection 136A (4) for the purpose of defending any
attempt to remove them as a party.

2.109 Proposed subsection 136DA (5) provides that mediation may continue
following areferral if the presiding member considers it would be appropriate to
continue.

2.110 The Court can, pursuant to existing subsection 84(8), dismiss a party at any
time during proceedings, including where the Court is satisfied the person never had,
or no longer has, interests that may be affected by a determination in the proceedings
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(subsection 84(9)). The Court may exercise its existing powers to rationalise the party
list following areferral by the NNTT under section 136DA.

2.111 Proposed subsection 136DA (6) makes clear that for the purpose of
determining whether an existing party should continue to be a party to the
proceedings, the party must have an interest that may be affected by a determination
in the proceedings.

Item 49 — Subsection 136G(2)

2.112 Item 49 amends subsection 136G(2) as a consequence of Item 32 which
amends section 86E.

Items 50 and 51 — After subsection 136G(2) and after subsection 136G(3)

2.113 The NNTT has at times prepared detailed regional work plans and regional
mediation progress reports in conjunction with the relevant representative body for the
area and the State or Territory government. Item 50 inserts proposed

subsection 136G(2A) to formally expand the NNTT’ s existing reporting powers to
enable the NNTT to provide, following a request by the Court under proposed
subsection 86E(2), aregiona mediation progress report or aregional work plan to the
Court. Regiona mediation progress reports and regional work plans are defined in
proposed subsection 86E(2) (seeitem 33).

2.114 Similarly, item 51 inserts proposed subsection 136G(3A) which will enable
the NNTT to provide regional mediation progress reports and regional work plansto
the Court on the NNTT’ s own initiative where it considers the report or work plan
would assist the Court in progressing proceedingsin a State, Territory or region of
Australia (proposed subsection 136G(3A)).

2.115 It would be appropriate for the NNTT to prepare regiona work plansand
regional mediation progress reports with input and guidance from major partiesto
clamsin the region and their representatives. The State or Territory government and
the representative body will generally be involved in most proceedingsin a particular
region. Asaresult, parties will face competing demands for their time and resources
where there are anumber of claimsin a particular region. The new reporting function
will enablethe NNTT to inform the Court about the priorities being given to
particular claimsin a State, Territory or region.

Item 52 — At the end of Division 4A of Part 6

Section 136GA

2.116 Proposed subsection 136B(4) imposes a statutory obligation on parties and
their representatives to act in good faith in relation to the conduct of mediation before
the NNTT (seeitem 46). Item 52 inserts proposed sections 136GA and 136GB which
will enable the member presiding over a mediation conference to make reports to the
Court and to various entities where the presiding member considers a party or their
representative did not, or is not, acting in good faith in relation to the conduct of a
mediation.
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2.117 Under proposed subsection 136GA (1) the presiding member may make a
report about persons who do or did not act in good faith:

* totherelevant Minister where the relevant person is a person representing the
Commonwealth, a State or Territory, or

* tothe Secretary of the relevant Department where the person or their
representative receives funding to participate in native title proceedings from the
Commonwealth. This provision will apply to non-government respondents who
receive funding from the Commonwealth under section 183 (currently
administered by the Attorney-General) and claimants where represented by a
representative body who receives funding under section 203C, or a person or
body performing the functions of a representative body that is provided with
funds under section 203FE, for the purpose of, among other things, assisting
persons who may hold native title in mediations related to native title
applications. Sections 203C and 203FE are currently administered by the
Minister for Families, Community Services and Indigenous Affairs.

2.118 No direct consequence results from areport to a Minister or the Secretary of a
Department. Addressing allegations of bad faith will be left to the discretion of the
Minister or the Secretary.

2.119 Wherethe NNTT considers alegal practitioner has acted, or isacting, in bad
faith, subsection 136GA (2) will enable the presiding member to make areport to the
relevant legal professional body. Similar to reports to the Minister or the Secretary,
addressing allegations of bad faith will be left to the discretion of the legal
professional body.

2.120 Existing subsection 136A(4) provides that in proceedings before the Court,
unless parties otherwise agree, no evidence can be given or statements made about
words spoken or acts done at mediation conferences. Proposed subsection 136DA(2)
creates a limited exception to the ‘without prejudice’ protection that generally applies
to words spoken or acts done at mediation. It provides that the without prejudice
protection does not apply to any report provided by the NNTT to alegal professional
body under subsection 136GA(2). Thisisto ensurethe legal professional body is not
prevented from pursuing disciplinary action on receipt of areport if thiswould

invol ve a proceeding before the Court.

2.121 The presiding member may also make a report to the Court if it considers the
party has breached the obligation to act in good faith (subsection 136GA(4)). Similar
to subsection 136GA (3), subsection 136GA (4) provides that subsection 136A (4) does
not apply to areport provided to the Court under this section. The presiding member
is not required to make areport to the Court where areport is provided to another
entity under subsections 136GA(1) or (2).

2.122 Reports provided under section 136GA must include details of the failure to
act in good faith and information about the context in which the conduct occurred
(proposed subsection 136DA(5)). Thiswill facilitate the person receiving the report
to determineif the allegation of bad faith should be pursued further.
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2.123 Proposed subsection 136GA (6) provides that when a report is made to
government, alegal professional body or to the Court, a copy of the report must be
provided to the person to whom the report relates.

2.124 Proposed subsections 136GA (7) and 136GA (8) enable a report to be provided
on the initiative of the presiding member. Proposed subsection 136GA(7) provides
that, where the presiding member is not a consultant engaged under section 131A, a
report may only be provided under section 136GA on the initiative of the presiding
member. However, where the presiding member is a consultant, proposed
subsection 136GA (8) provides that a report can only be provided on the initiative of
the presiding member where a presidential member must agrees.

2.125 Proposed subsection 136GA (9) confers a discretion on the presiding member
to continue mediation if the member considers it would be appropriate to continue.

Section 136GB

2.126 Proposed section 136GB will provide that where the presiding member
considers a Government party, or the party’s representative did not, or is not, acting in
good faith, the annual report of the NNTT may include details about the failure to act
in good faith. The intention of these amendmentsis to ensure that Government parties
are publicly accountable for their actions, and the actions of their representatives, in
the course of native title mediations.

2.127 Proposed subsection 136GB(2) will require the presiding member to inform
the Government party or the party’ s representative before including information in the
annual report about afailure to act in good faith.

2.128 Items 43 and 44 amend section 133 as a consequence of proposed
section 136GB to ensure reports about breaches of the good faith obligation may be
included in the NNTT’ s annual report.

Proposed Division 4AA—Review on whether there are native titlerights and
interests

Item 53 — After Division 4A of Part 6

2.129 The purpose of proposed Division 4AA of Part 6 isto provide the NNTT with
anew function to conduct a review into whether a native title claim group holds
native title rights and interests. The Claims Resolution Review recommended this
new review function as a means to achieve more effective mediation. It will facilitate
parties to reach agreement about the issue of whether a native title claim group holds
native title rights and interests, and in particular, issues surrounding the connection
which the claim group may have with the relevant land or waters.

2.130 It isexpected reviewswill be conducted by examining papers and documents
relating to connection. Thereisno facility to hold hearings in areview. If hearings
are considered appropriate, it may be preferable to consider holding a native title
application inquiry instead.
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2.131 Participation in the reviews will be entirely voluntary and there will be no
power to compel parties to attend or to produce documents for the purpose of a
review.

Section 136GC — Review on whether there are native title rights and interests

2.132 Proposed subsection 136GC(1) enables the President of the NNTT to refer for
review by the NNTT the issue of whether anativetitle claim group who isaparty in a
proceeding holds native title rights and interests in relation to land or waters within
the area that is the subject of the proceeding. ‘Native title rights and interests’ are
defined in subsection 223(1). The most significant question in determining whether
the claim group holds native title rights and interests will often be whether the claim
group has a connection with the land or waters (see paragraph 223(1)(b)). The Claims
Resolution Review found that a signification proportion of the time taken to mediate
native title matters relates to connection.

2.133 Subsection 136GC(2) will provide that the issue may only be referred for a
review where the issue arises in the course of mediation by the NNTT in the
proceedings and where the presiding member recommends the review be conducted.
The Court must have referred the application to the NNTT for mediation under
section 86B before a review can be conducted.

2.134 Under proposed subsection 136GC(3), the presiding member may only
recommend areview be conducted if the member considers, after consultation with
the parties to the proceeding, that the review of the issue would assist parties to reach
agreement on any of the matters mentioned in subsection 86A(1). These matters are
essentially those that are relevant to a determination of native title. The requirement
for the presiding member to consult with the parties will require the presiding member
to notify the parties. It will not require the presiding member to be satisfied that all
parties to the proceeding consent to the review or that all parties agree to participate.
The review will be voluntary and no one will be compelled to participate or provide
documents. However, it would be necessary for the presiding member to be satisfied
at least one party would be prepared to provide relevant documents for the purpose of
the review before recommending that an issue be referred for review.

2.135 Proposed subsections 136GC(4) and (5) provide that a review must be
conducted by a member of the NNTT (which includes a consultant engaged under
section 131A) and that the member conducting the review may be assisted by another
member or by a member of staff of the NNTT. A review into subsection 223(1)
mattersis likely to involve assessment of anthropological or historical material. In
some circumstances it may be appropriate for the NNTT to engage a consultant with
anthropological or historical expertise for the purpose of the review.

2.136 Proposed subsection 136GC(6) provides that a party to the proceedings may
give documents or information to the member conducting the review for the purposes
of the review (‘participating party’). It will be essential to have at least one
participating party to areview, although it may only be necessary to have one such
participating party. In many instances, this participating party will be the claimants.
Parties will not be compelled to give the documents or information to the member
conducting the review. The new power for the NNTT to compel production of
documents does not apply to the review function since the member presiding over
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mediation isonly able to compel the production of documents for the purpose of
mediation conferences (see item 47, proposed section 136CA).

2.137 Proposed subsection 136GC(7) provides that in a proceeding before the Court,
unless the participating parties otherwise agree, evidence may not be given and
statements may not be made concerning words spoken or acts done in the course of
thereview. Thisimposes the same *without prejudice’ protection to words spoken
and acts done in the course of areview as currently applies to words spoken and acts
done during the course of a mediation (see subsection 136A(4)).

2.138 Proposed subsection 136GC(8) provides that, unless parties otherwise agree, a
member who conducts, or assistsin, areview may not, in any other capacity, take any
further part in the proceeding. This provision will limit the ability of a member
conducting areview to appear before the Court in proposed section 86BA. It will also
prohibit the member conducting the inquiry from conducting a native title application
inquiry into the same proceedings or from presiding over a mediation conference,
unless parties otherwise agree. The agreement of all parties participating in the
review is needed, rather than all partiesto the relevant proceedings. A similar
limitation is placed on members presiding over a mediation conference

(subsection 136A(5)) and will also apply to members who conduct or assist at a native
title application inquiry (see item 57, proposed subsection 138C(2)).

2.139 Proposed subsection 136GC(9) enables the presiding member to continue
mediation while areview is being conducted where he or she considersit would be
appropriate to do so. Asareview will be conducted largely on the documents and
will require little direct involvement of parties, it may be appropriate to continue
mediation while the review is underway.

2.140 Proposed subsections 136GC(2) and (10) make clear that areview can only be
conducted while the proceedings that are the subject of the review are before the
NNTT for mediation. If the Court orders that mediation by the NNTT should cease
under section 86C at any time during the course of areview, the review must cease.
Thisis appropriate as the review function isatool to facilitate parties in reaching
agreement during the course of mediation by the NNTT.

2.141 Proposed subsections 136GC(11) and 136GC(12) provide that consultants
engaged to conduct a review or to preside over a mediation are bound by the
provisions in Division 4AA of Part 6 in the same way that members of the NNTT are
bound by those provisions.

Section 136GD — Member conducting a review may prohibit disclosure of
information

2.142 Proposed section 136GD enables the member conducting the review to make
directions limiting the disclosure of information given, or statements made, during the
course of the review, or the contents of any document produced in the course of the
review. Such directions may be made on the member’s own initiative or on
application by a participating party. Asthe production of documents for the purpose
of areview isvoluntary, it would generally be appropriate for the NNTT to make
orders limiting disclosure requested by a party on provision of documents.
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2.143 Section 136GD is similar to existing section 136F which relates to information
disclosed in the course of mediation conferences.

2.144 Proposed amendments to section 176 will make clear that contravention of a

direction prohibiting disclosure of information under proposed section 136GD is an
offence with a maximum penalty of 40 penalty units (see item 68).

Section 136GE — Reports

2.145 Proposed section 136GE sets out the relevant requirements for the member
conducting the review to report about the findings of the review. Proposed
subsection 136GE(1) will require the member conducting the review to provide a
written report setting out the findings of the review to the participating parties and the
member presiding over the mediation. The report may assist the presiding member in
progressing mediation in relation to the issues addressed by the review.

2.146 Proposed subsection 136GE(2) will provide that the member conducting the
review may also provide the report to other partiesin the proceeding. Depending on
who the participating parties are, it may be appropriate for the member conducting the
review to provide a copy of the report to other partiesin the proceedings to facilitate
the mediation. For example, if the only participating party is the claimant who
provided connection material to the review, it may be valuable for the other parties to
the proceeding to a so see the report.

2.147 The member conducting the review may also provide the report to the Court.
For example, in some circumstances it may be appropriate for the Court to consider
the findings to avoid the duplication of resources. Under existing subsection 86(1)(c),
the Court may adopt the findings of the review. The Court has the discretion to
decide what weight it will place on these findings.

2.148 The reports will be subject to the ‘without prejudice’ protection set out in
subsection 136GC(7) as well as any limitations placed on disclosure of documents
and information under section 136GD.

2.149 Under proposed subsection 136GE(3), the member conducting the review may
provide a written report to the presiding member of the mediation prior to the
conclusion of the review where thiswould assist in progressing the mediation. The
progress report may facilitate the mediation by assisting to clarify issues at an earlier
stage prior to the finalisation of the review.

Items 54, 55 and 56 — Division 4B of Part 6

2.150 Section 136H of Division 4B of Part 6 provides for regulations to make
provision for how assistance or mediation isto be provided by the NNTT. Asa
conseguence of the new review function of the NNTT (see item 53), item 55 will
amend subsection 136H(1) so that the regulations may make provision in relation to
the way any review under Division 4AA of Part 6 isto be conducted. Item 56 will
amend subsection 136H(2) to make it clear that the regulations must not be
inconsistent with Division 4AA of Part 6. Item 54 will amend the heading of Division
4B of Part 6 to include areference to the new review function.
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Subdivision AA—Native title application inquiries

2.151 Division 5 of Part 6 setsout the inquiriesthe NNTT may conduct. Currently,
the NNTT may conduct special inquiries at the direction of the Minister under
section 137. The NNTT may also conduct general inquiries into certain subjects set
out in section 139, such as inquiries into right to negotiate applications.

2.152 Item 67 inserts new subdivision AA into Division 5 of Part 6 to create a new
type of inquiry that may be conducted by the NNTT called native title application
inquiries. Thisnew inquiry power will be in addition to the new review function of
the NNTT under item 53 and isintended to provide an additional tool to facilitate the
resolution of native title claims through consent in the mediation process.

2.153 The purpose of native title application inquiries will be to examine issues
relevant to a determination of native title arising in one or more applications made
under section 61. Native title application inquiries may be particularly valuable in
examining issues relating to more than one application filed under section 61. For
example, inquiries could be used to resolve overlap issues where more than one
claimant application has been filed over the same area.

2.154 Participation in a native title application inquiry will be entirely voluntary.
The NNTT will be required to make recommendations at the end of a native title
application inquiry. While the recommendations will not be binding, parties
voluntarily participating in a native title application inquiry may be guided by the
recommendations of the NNTT. Unlike reviews under proposed section 136GC, the
Court will be required to consider whether to take into account the transcript of
evidence of any native title application inquiry.

Item 57 — After Subdivision A of Division 5 of Part 6

2.155 Item 57 inserts new Subdivision AA into Division 5 of Part 6 to enable a new
type of inquiry to be conducted by the NNTT (native title application inquiries).

Section 138A — Application

2.156 Proposed section 138A limits the application of Subdivision AA to
circumstances where the Court has referred all or part of a proceeding to the NNTT
for mediation under section 86B and the proceeding or the part of the proceeding
before the NNTT for mediation raises a matter or an issue relevant to the
determination of native title under section 225. Native title application inquiries are
intended to facilitate mediation by the NNTT.

2.157 Mediation into claimant applications and non-claimant applications will

almost certainly raise matters and issues relevant to the determination of native title as
defined in section 225. Native title application inquiries will not be able to be held
into compensation applications.

2.158 A nativetitle application inquiry can be held into any issue or matter relevant
to the determination of native title so long as resolution of the issue or matter islikely
to lead to some positive action being taken towards resolving the application to which
the inquiry relates. Inquiries should only be conducted into issues or matters that are

57



sufficiently important to justify an inquiry. It may be appropriate to conduct an
inquiry into, for example, who the appropriate claimant isin areas where there are
overlapping claims. Aninquiry may also be appropriate where thereisa
disagreement within a particular claim group.

Section 138B — Native title application inquiries

2.159 Proposed subsection 138B(1) empowers the President of the NNTT to direct
the NNTT to hold a native title application inquiry:

* at the President’s own initiative, or
 at the request of a party to a proceeding, or
 at the request of the Chief Justice of the Court.

2.160 Proposed subsection 138B(2) sets out the criteria on which the President must
be satisfied before directing an inquiry be held. The President must be satisfied that
resolution of the issue or matter that is the subject of the inquiry would be likely to
lead to some positive steps being taken towards resolving the proceedings.

2.161 The President may only direct an inquiry be held if the applicant or applicants
in the proceedings that will be affected by the inquiry agree to participate in the
inquiry. The native title application inquiry processisentirely voluntary. However,
the applicant or applicants in an affected application are required by proposed
paragraph 141(5)(a) to be a party to the inquiry. Therefore, it isimportant that the
applicants consent be obtained prior to conducting an inquiry. Furthermore, itis
unlikely a native title application inquiry would have an effective outcome if the
applicant does not participate in the inquiry process.

2.162 The President may only direct a native title application inquiry be held if the
relevant matter isin mediation before the NNTT. Proposed subsection 138B(3)
provides that a request that an inquiry be held may be made before the Court refers
the whole or part of the proceeding to the NNTT for mediation under section 86B. In
some circumstances it may become apparent to the Court that an inquiry would be
valuable before a matter is referred to the NNTT for mediation, including during the
notification process. Proposed subsection 138B(3) enables the Chief Justice or a party
to the proceedings to request an inquiry be conducted in these circumstances.
However, aformal referral of the relevant proceedings under section 86B would be
necessary before the President can direct an inquiry be held. The Chief Justiceisonly
able to request that an inquiry be conducted. The discretion to direct the inquiry
remains with the President, as the inquiry will have resource implications for the
NNTT.

2.163 Itisintended that the President should only direct a native title application

inquiry where all of the matters that are to be the subject of the inquiry are currently
before the NNTT for mediation.

Section 138C — Tribunal to hold inquiry

2.164 Proposed section 138C requiresthe NNTT, where directed by the President to
do so, to hold an inquiry into a matter or issue relevant to the determination of native
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title under section 225. Proposed subsection 138C(1) introduces the definition of a
‘native title application inquiry’.

2.165 Proposed subsection 138C(2) provides that, unless parties otherwise agree, a
member who conducts, or assistsin, an inquiry may not, in any other capacity, take
any further part in the proceeding. This provision would limit a member conducting a
native title application inquiry from appearing before the Court in proposed section
86BA (seeitem 20). It also prohibits the member conducting the inquiry from
conducting areview into the same proceedings or from becoming a mediator in the
same proceedings, unless parties otherwise agree. This provision is necessary to
avoid any appearance of bias and mirrors existing subsection 136A(5) (in relation to
members presiding over mediation conferences) and proposed subsection 136GC(8)
(in relation to members conducting a review under proposed Division 4AA of Part 6 —
seeitem 53).

Section 138D — Notice to be given to certain persons before inquiry is held

2.166 Proposed section 138D imposes requirements on the President to give notice
to certain persons prior to commencing a native title application inquiry. The
President must inform:

+ the Commonwealth Minister
» therelevant State or Territory Minister
» the Chief Justice of the Court

* the representative body, or a person or body performing the functions of a
representative body, for the area concerned

 the applicant in relation to any application that is affected by the inquiry, and
* any other person who is a party to the proceedings that relate to the application.

2.167 The NNTT isnot required to notify the public about a native title application
inquiry, unlike a special inquiry conducted pursuant to section 137 (see section 138).
Native title application inquiries relate to specific matters and issues that arise in the
course of a proceeding and will normally only be relevant to the party or partiesto
those proceedings. Special inquiries under section 137 can potentially cover much
broader issues of public significance, therefore necessitating public notification.

2.168 Proposed subsection 138D(2) sets out the information that must be contained
in the notice. The notice must:

» dstatethat the NNTT intends to hold an inquiry

 set out the matters or issues that the inquiry will examine

 statethat the inquiry must not begin before the end of seven days after the day
on which the notice is given, or the latest day on which notice is given if notice
is given to different persons on different days (proposed subsection 138D(3)),
and

* indicate who may become a party to a native title application inquiry are
(proposed subsection 141(5)).
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2.169 It isnecessary to indicate when the inquiry can commence and who can
become a party to a native title application inquiry to ensure that any person, besides
the applicant or applicants of any affected applications, are given an opportunity to
become a party to the inquiry by applying to the NNTT in writing.

2.170 Proposed subsection 138D(3) is intended to ensure that persons who wish to
become a party to the inquiry have sufficient time to indicate this to the NNTT before
the inquiry commences. Thereis no requirement that the inquiry must commence
immediately after the notification period and the NNTT may consider it appropriate in
some circumstances to delay commencement.

Section 138E — Relationship to mediation and review on whether there are native title
rights and interests

2.171 Proposed section 138E sets out the relationship between a native title
application inquiry, mediation into the applications which are the subject of that
inquiry and any reviews being held into the same applications under proposed
Division 4AA of Part 6.

2.172 Proposed subsection 138E(1) provides that, where an inquiry is held and
mediation is also being conducted into an application that is the subject of the inquiry,
the presiding member may continue mediation if he or she considersit is appropriate.
The question of whether it is appropriate to continue mediation may depend on factors
such as:

* how many of the parties to the proceedings are parties to the native title
application inquiry

» whether mediation can continue on other issues pending resolution of the issue
or matter that is the subject of the inquiry, and

« theresource implications for partiesinvolved in inquiries and mediation
conferences at the same time.

2.173 Proposed subsection 138E(2) prohibitsthe NNTT from conducting areview
under Division 4AA of Part 6 at the same time the NNTT is conducting a native title
application inquiry into the relevant application. Reviews under proposed
subsection 136GC(1) can potentially cover the same issues that are the subject of a
native title application inquiry. It would be counter-productive to have the same
institution examining the same or similar issues in two forums at the same time.

Section 138F — Cessation of inquiry

2.174 Proposed subsection 138F(1) requires that an inquiry must cease if the Court
makes an order that NNTT mediation cease in relation to the whole of the proceeding
that isthe subject of theinquiry, or in relation to the part of the proceedings where the
inquiry relatesto that part of the proceedings. A native title application inquiry can
only commence where the application that is the subject of the inquiry has been
referred to the NNTT for mediation. It istherefore appropriate that where the matter
isno longer beforethe NNTT for mediation as aresult of an order by the Court under
section 86C that the inquiry cease.

60



2.175 Proposed subsection 138F(3) provides the President with the discretion to
order that an inquiry ceaseif a party to the inquiry no longer agrees to participate in
theinquiry. Whether it is appropriate for the inquiry to cease following the
withdrawal of a party will depend on the nature of the inquiry. For example, where
the inquiry is examining the relationship between the native title rights and interests
claimed and a particular third party respondent’ sinterests, and the third party
respondent no longer agrees to participate in the inquiry, it may be appropriate to
cease theinquiry. However, where the inquiry is examining a dispute within a claim
group and a third party respondent no longer agrees to participate, it is likely to be
appropriate to continue with the inquiry.

2.176 Whether it is appropriate to continue the inquiry or cease will also depend on
the stage the inquiry is at when the party no longer agrees to participate. For example,
if the inquiry is nearing conclusion when a party withdraws, it may be appropriate to
continue the inquiry, rather than to cease it immediately.

Section 138G — Inquiries may cover more than one proceeding

2.177 Proposed section 138G makes clear that a native title application inquiry can
be conducted into more than one proceeding where both proceedings have been
referred to the NNTT for mediation. It providesthat Division 5 of Part 6 appliesin
relation to the inquiry asif each proceeding were a separate inquiry. This means that
each of the proceedings that are the subject of asingle inquiry must be referred to
mediation under section 86B before the inquiry can commence. If the Court orders
mediation cease in relation to one proceeding, the inquiry must cease in relation to
that proceeding but may continue in relation to the other proceedings.

Item 58 — At the end of section 141

2.178 Item 58 inserts proposed subsection 141(5) which sets out who the partiesto a
native title application inquiry are. The applicant in relation to any application that is
affected by the inquiry is required to be a party to the inquiry. A nativetitle
application inquiry is unlikely to be effective if the persons who have made the native
title determination application are not parties to the inquiry.

2.179 Therelevant State or Territory Minister is entitled under paragraph 141(5)(b)
to become a party on application in writing. State and Territory governments play a
key rolein native title proceedings and it isimportant that the relevant Minister be
able to participate in an inquiry where desired.

2.180 The Commonwealth Minister is entitled under paragraph 141(5)(c) to become
a party to any native title application inquiry at any stage during the course of an
inquiry, irrespective of whether the Commonwealth is a party to the relevant
applications that are the subject of the inquiry. Thisis consistent with the Minister’s
current ability to intervene in any proceedings before the Court in a matter arising
under the Native Title Act (see section 84A). Thisisimportant to ensure the
Commonwealth may maintain arole in ensuring consistency in the native title system.

2.181 TheNNTT has adiscretion to allow any other person to become a party to a
native title application, provided the person indicates in writing that they wish to
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become aparty. Thereisno ability for the NNTT to compel a person to become a
party to a native title application inquiry.

Item 59 — Section 142

2.182 Section 142 provides that the NNTT must ensure every party to an inquiry is
given a reasonable opportunity to present his or her case, subject to subsection 151(2)
and section 154. Section 154 provides that inquiries are generally held in public.
Proposed section 154A creates an exception to section 154, by providing that
generally native title application inquiries will be held in private (item 62). Item 59
amends section 142 as a consequence of item 62 to provide that section 142 isalso
subject to proposed section 154A.

Item 60 — Section 152

2.183 Section 152 gives parties to inquiries aright to appear at hearings and
conferences, subject to section 154. Section 154 provides that inquiries are generally
held in public. Proposed section 154A creates an exception to section 154, by
providing that generally native title application inquiries will be held in private (see
item 62). Item 60 amends section 152 as a consequence of item 62 to provide that
section 152 is also subject to proposed section 154A.

Item 61 — At the end of section 154

2.184 Section 154 provides that hearings for inquiries being held by the NNTT are
generally to be in public. Item 61 inserts proposed subsection 154(5) to make clear
this general rule is subject to an exception for native title application inquiries.

2.185 Other inquiriesto which section 154 applies are more likely to involve issues
of broader public interest and significance, for example, special inquiries under
section 137. It is appropriate that these inquiries be conducted in a public forum.
Native title application inquiries involve issues arising out of specific native title
applications. They may also examine culturally sensitive issues such as overlapping
claims or inter-Indigenous disputes. Asageneral rule, such inquiries would be more
appropriately held in private.

Item 62 — After section 154

2.186 Existing section 154 provides that hearings held during the course of an
inquiry should generally be held publicly. Item 62 inserts proposed section 154A
which will provide that hearings for native title application inquiries should generally
be held in private. Unlessthe NNTT orders otherwise, hearings in the course of
native title application inquiries should be in private (subsection 154A(1)).

2.187 The NNTT may give directions asto the parties that may be present at a
hearing if the NNTT is satisfied it would be appropriate to make such adirection
(subsection 154A(2)). It may be appropriate to limit the parties who may be present
at a hearing where, for example, the hearing involves overlapping claims where
culturally sensitive information is needed to determine the appropriate claimants for a
particular area.
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2.188 The NNTT may order that a hearing for a native title application inquiry be
held in public (subsection 154A(3)). Before making such an order the NNTT must
have due regard to the cultural and customary concerns of Aboriginal people and
Torres Strait Islanders (subsection 154A(5)).

2.189 Proposed subsection 154A(4) reflects an existing provision governing general
inquiries in circumstances where participation through other means of communication
(such as by telephone) occurs (see subsection 154(2)).

Item 63 — Section 155

2.190 Item 63 makes a consequential amendment to section 155 to make reference to
new section 154A (seeitem 62).

Item 64 — At the end of section 156

2.191 Existing subsection 156(2) enablesthe NNTT to summon a person to appear
before the NNTT to give evidence and produce documents. Item 64 inserts proposed
subsection 156(7) which will provide that subsection 156(2) does not apply to native
title application inquiries. Native title application inquiries are intended to be an
entirely voluntary process which parties to proceedings may avail themselves of in
order to facilitate resolution of the claim. Persons who agree to voluntarily participate
may not be compelled to give evidence.

Item 65 — After section 163

2.192 Thisitem inserts proposed section 163A which sets out the relevant reporting
requirements after the holding of a native title application inquiry. Proposed
subsection 163A (1) requiresthe NNTT to make areport about the matters or issues
covered by the inquiry, namely those issues set out in the notice required under
proposed section 138D.

2.193 Proposed subsection 163A(2) enablesthe NNTT to make recommendationsin
its report, while making clear that any such recommendations are not binding between
any of the partiesto the inquiry. It is hoped that where parties agree to participatein
an inquiry, they will be prepared to consider accepting the recommendations resulting
from the inquiry.

2.194 The report made by the NNTT will be given to the partiesto the inquiry and a
copy provided to the Court (see item 67).

Item 66 — Section 164

2.195 Item 66 makes an amendment to section 164 as a consequence of item 67.

Item 67 — At the end of section 164
2.196 Section 164 provides that determinations and reports by the NNTT following

an inquiry must be in writing and provided to each of the parties to the inquiry.
Item 67 inserts proposed subsection 164(2) which provides that, where areport is
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made following a native title application inquiry, in addition to providing a copy of
the report to the partiesto the inquiry, the NNTT must also provide a copy of the
report to the Court.

2.197 Item 7 will amend section 86 to provide that the Court must consider whether
to receive into evidence any transcript of evidence from a native title application
inquiry and may adopt any recommendation made by the NNTT following an inquiry.
Receiving the report of the inquiry will assist the Court in determining whether to
receive into evidence the transcript of evidence from an inquiry and whether to adopt
any recommendations of the inquiry.

Item 68 — Subsection 176(1)

2.198 Section 176 prohibits the disclosure of material in contravention of a direction
made by the NNTT under various sections of the Native Title Act. Item 53 inserts
proposed section 136GD which will enable the NNTT to prohibit disclosure of
material in the context of areview under proposed Division 4AA of Part 6. Item 68
amends subsection 176(1) to provide that contravention of a direction prohibiting
disclosure of material under proposed section 136GD is also an offence under

section 176. Contravention of a direction prohibiting disclosure is an offence with a
maximum penalty of 40 penalty units.

Item 69 — Paragraph 190(3)(a)

2.199 Section 190 sets out the requirements for the Native Title Registrar in relation
to the Register of Native Title Claims. Item 71 inserts proposed subsection 190A(1A)
which will provide that where the Court makes a determination over part of aclaim
area under proposed section 87A, the Registrar need not reapply the registration test.
Claims that were on the Register before the order was made under section 87A will
remain registered following the amendment to the application. To ensure the Register
is updated to reflect the details of claims amended following an order under

section 87A, paragraph 190(3)(a) will be amended to include a requirement for the
Registrar to amend the Register, notwithstanding that the registration test has not been

reapplied.

2.200 The existing requirement that the Register be amended where an amended
application is otherwise accepted for registration is retained.

Items 70 and 71 — Subsection 190A(1) (note) and after subsection 190(1A)

2.201 Subsection 190A requires the Native Title Registrar to apply the registration
test to al new claimant applications and all amended claimant applications. The
reguirement to undergo the registration test can be a disincentive to claimants to
amend their application. Proposed section 87A will enable the Court to make an order
determining nativetitle over part of a proceeding where some, but not all, partiesto
the proceeding agree to the determination.

2.202 Item 70 inserts proposed subsection 190A(1A) which will provide that an
application need not undergo the registration test again where the application is
amended as a result of an order made under section 87A. Thisamendment will ensure
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claimants are not discouraged from agreeing to a determination over part of aclaim
area on the ground that the application may lose its registered statusiif the registration
test was reapplied.

2.203 There may be circumstancesin which it is appropriate for the Registrar to
reapply the registration test. For example, if the claim was unregistered prior to the
order being made under section 87A, the applicant may want the Registrar to
reconsider the claim in order to obtain registration.

2.204 The exception under subsection 190A(1A) will apply to all claims, regardiess
of whether the claim was on the Register prior to the order under section 87A.
However, the consequential amendment in item 69, requiring the Registrar to amend
the Register to reflect the amended application, will only apply to applications that
were registered before the amendment was made. Thisisto prevent claims that were
unregistered prior to the order under section 87A obtaining registered status as a result
of the order.

2.205 Item 70 makes a consequential amendment to the note under
subsection 190A(1) to reflect item 71.

Item 72 — After subsection 190D(1A)

2.206 Section 190A requires the Registrar to apply the registration test to consider
all claimant applications and all amended claimant applications. Existing

subsection 190D(1) provides the Registrar may only accept aclaim for registration if
the claim meets all of the conditions about merit contained in section 190B and all of
the conditions about procedural and other matters contained in section 190C.
Amendments inserted by item 73 will enable the Court to dismiss, in certain
circumstances, claims that do not meet the conditions about merit in section 190B.

2.207 Subsection 190D(1) providesthat if the Registrar does not accept a claim for
registration the Registrar must provide the applicant and the Court with a statement of
reasons for the decision. Item 72 inserts proposed subsection 190D(1A) which will
require the Registrar to identify in the statement of reasons whether the claim satisfies
all the conditions about merit in section 190B and whether it was not possible to
determine if the claim satisfies all the conditions about merit because the application
did not satisfy the procedural conditions of the registration test. Thiswill assist the
Court in determining whether the conditions required to dismiss a claim under
proposed section 190D(7) are met (see item 73).

Item 73 — At the end of section 190D

2.208 Existing section 190A requires the Registrar to apply the registration test to all
claimant applications and to all amended claimant applications. Subsection 190D(1)
provides the Registrar may only accept aclaim for registration if the claim meets al

of the conditions about merit contained in section 190B and all of the conditions about
procedural and other matters contained in section 190C. Currently, while unregistered
applications do not receive certain procedural benefits that attach to registered claims
(such as the right to negotiate), unregistered applications may still proceed to
determination. Thereis presently no requirement on claimants to amend their claim
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to meet the requirements of the registration test. The amendments inserted by item 73
are intended to provide a greater focus on the responsibility of applicants to take steps
to improve the quality of their claims, recognising that poor quality claimsare a
burden on the native title system.

2.209 Item 73 inserts proposed subsections 190D(6) and (7) which will enable the
Court to dismiss an application which has not passed the merit conditions of the
registration, if the Court is satisfied the application is unlikely to be amended in away
that would enable the application to pass the test.

2.210 The new dismissal power will apply where the Registrar does not accept the
claim for registration because it hasfailed al the merit conditions of the registration
test and the applicant has either not sought areview of the Registrar’ s decision or,
having sought a review, the Court has determined the review application without
requiring the Registrar to accept the claim for registration (proposed

subsection 190D(6)).

2.211 The proposed amendments are only designed to dismiss claimsthat fail to
meet a basic standard of merit. It isnot intended that claims that merely have a
procedural defect (but have passed the merits component of the registration test) be
dismissed under the proposed amendments. However, in recognition that some claims
are so procedurally defective as to render it impossible to determine whether the claim
has merits, proposed subparagraph 190D(6)(a)(ii) extends the application of the new
dismissal power to cases where the Registrar could not make a decision in relation to
the merits component of the registration test because of procedural defects.

2.212 To assist the Court in determining whether the conditions set out in proposed
subsection 190D(6) apply, item 72 inserts proposed subsection 190D(1A) which will
require the Registrar to include, in the statement of reasons given to an applicant
under subsection 190D(1), a statement identifying whether the claim satisfies al the
merit conditions as well as whether it was not possible to determineif the claim
satisfies all merit conditions because it did not satisfy the procedural conditions of the
registration test.

2.213 Proposed paragraph 190D(6)(b) limits the application of proposed

subsection 190D(7) to circumstances where the applicant has not applied to the Court
to have the Registrar’ s decision reviewed or where the applicant makes an application
for review but the Court fails to make an order under subsection 190D(4) that the
Registrar accept the claim for registration. Thiswill ensure the applicant is afforded
an opportunity to have the Registrar’s decision reviewed before the Court isable to
order dismissa under proposed subsection 190D(7). The relevant time period for
review of the decision of the Registrar not to accept the claim for registration is
currently set out in the Federal Court Rules. Order 78 Rule 12 of the Federal Court
Rules provides an application for review must be filed within 42 days of notification
of the Registrar’s decision.

2.214 The new power conferred upon the Court to dismiss the application is
discretionary (proposed subsection 190D(7)). The Court may make an order to
dismiss an application if satisfied of the following conditions.
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» Theapplication has not been amended since theregistration test was
applied and the application isnot likely to be amended in a way that would
result in the application being accepted for registration
(paragraph 190D(7)(a)).

Subsection 64(4) and subsection 190(3) operate to ensure that an application
which isamended is generally required to undergo the registration test again. |If
the Court considers the application has been amended since consideration by the
Registrar or islikely to be amended in away that would lead to a different
outcome once considered by the Registrar, it would be appropriate for the Court
to await the outcome of the reapplication of the registration test before
considering whether to dismiss the application. This ensures applicants of
claimsthat fail the registration test are given an opportunity to amend their
application in order to meet the requirements of the registration test before being
dismissed.

* Thereisno other reason why the application should not be dismissed
(paragraph 190(7)(b)).

This criterion will ensure that applications are not dismissed where there is good
reason for a claim remaining in the system, despite being unregistered. For
example, the Court may consider that an application should not be dismissed if,
despite being unregistered, the claim is close to reaching resolution.

2.215 Items 88 to 90 apply these provisionsto all claims. Claimsthat are
unregistered at the time these provisions commence will be considered, or
reconsidered as the case may be, for registration.

Item 74 — Section 222

2.216 Theterm ‘native title application inquiry’ will be defined in section 253.
Section 222 lists the definitions in Part 15 of the Native Title Act and shows the
location of the definition within the Part. Item 74 is a consequential amendment to
section 222 to insert the expression ‘native title application inquiry’ into the list of
definitions and to indicate that it is defined in section 253.

Item 75 — Section 253

2.217 Section 253 contains definitions of terms used in the Native Title Act. Item 75
amends section 253 to include a definition of ‘ native title application inquiry’. Native
title applications inquiries are defined in proposed section 138C.

Part 2—Application and transitional provisions

2.218 Part 2 of the Schedule sets out the application and transitional provisions for
Schedule 2.

Item 76 — Definitions

2.219 Item 76 defines the commencing day as the day Schedule 2 commences.
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Item 77 — Application—item 2

2.220 Item 2 inserts proposed section 66C which will enable the Registrar to provide
information to assist the Court in determining whether an application should be
dismissed under proposed section 94C (seeitem 36). Item 77 provides that proposed
section 66C applies to an application under section 61, regardless of whether itis
made before or after the commencing day.

2.221 Item 36 provides for the dismissal of claims made in response to future act
notices. The Claims Resolution Review recommended these claims be dismissed as a
means of reducing the number of claims already in the native title system. Itis
therefore appropriate that these amendments apply not only to applicationsfiled after
these amendments come into force, but also to claims already in the system.

Item 78 — Application—items 3to 5

2.222 Items 3 to 5 amend section 84 to limit the category of personswho can
automatically become a party to proceedings. Item 78 provides that these
amendments apply only in relation to a proceeding that commences on or after the
commencing day. It isnot intended that these amendments will affect the status of
persons who are parties to proceedings instituted before the commencing date.

2.223 The amended provisions relating to joinder of parties do not apply to persons
who apply to become a party after the commencing date where the proceedings were
instituted before the commencement date. In this circumstance, it would be unjust to
apply different tests for joinder to parties who apply before commencement than to
those who apply after commencement.

Item 79 — Application of changes to Division 1B of Part 4 of the Native Title Act 1993

2.224 Items 8 to 17 amend the provisions in section 86B relating to the referral of
proceedings to the NNTT for mediation. Item 19 provides that where a matter is
before the NNTT for mediation, the Court is prohibited from conducting its own
mediation into the matter. Items 21 to 30 make clear that relevant references to
mediation in section 86C (dealing with cessation of mediation) and section 86D
(outlining the Court’ s powers in relation to mediation) generaly refer to mediation by
the NNTT.

2.225 Item 79 provides that these amendments apply in relation to proceedings that
commence on or after the commencing day.

Item 80 — Transitional provisionsrelating to those changes

2.226 Item 80 applies transitional arrangements in relation to the amendments to
Division 1B of Part 4. The transitional arrangements apply to applications under
section 61 made before the commencing day where that application is not determined
before the commencing day.

2.227 Subitem 80(1) providesthat if a proceeding or part of a proceeding isto be
referred to the NNTT for mediation under section 86B on or after the commencing
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day, the amendmentsto section 86B initems8to 17 and 19 apply. Items8to 17
make clear that the Court must refer a matter to the NNTT for mediation as soon as
practicable after notification unless one of the circumstance set out in

subsection 86B(3), as amended, exists, in which case the Court must make an order
that there be no mediation by the NNTT.

2.228 Item 19 providesthat if the whole or part of a proceeding is referred to the
NNTT for mediation under subsections 86B(1) or (5), the Court must not mediate or
order parties attend before a Court Registrar for certain purposes until an order is
made under section 86C that mediation into the whole of the proceeding cease.

2.229 Subitem 80(3) providesthat if, at commencing day, a matter isin mediation
before both the NNTT and the Court, the Court must, within six months after the
commencing day, either order that:

» mediation by the NNTT cease, or
* mediation under the Federal Court Act cease.

2.230 Subitem 80(3) will give the Court, the NNTT and the parties to the proceeding
six months in which to determine which body should mediate the matter. 1t will
ensure that six months after the commencing day, no proceeding will be in mediation
before both the NNTT and the Court at the same time.

2.231 Items 21 to 30 make clear that references to mediation in section 86C (dealing
with cessation of mediation) and section 86D (outlining the Court’s powers in relation
to mediation) generally deal only with mediation by the NNTT. Subitem (5) provides
that these amendments apply in relation to any proceeding, or part of a proceeding, if:

» the proceeding, or the part of the proceeding, has been referred to the NNTT
for mediation (whether before or after commencing day), and

* no order has been made before the commencing day that mediation by the
NNTT cease under section 86C, and

* no order is made under subitem 80(3) that mediation by the NNTT cease.

Item 81 — Application—items 18 and 20

2.232 Item 20 inserts proposed section 86BA which will enable the NNTT to appear
before the Court to provide assistance, including to assist the Court in determining
whether to make an order that there be no mediation by the NNTT into a particular
matter. Item 18 amends section 86B(4) to require the Court to consider submissions
made by the NNTT when determining whether an order should be made that there be
no mediation by the NNTT.

2.233 Item 81 provides that these amendments apply in relation to all proceedings,
irrespective of whether the proceeding commences before or after the commencing

day.
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Item 82 — Application—item 35

2.234 Item 35 inserts proposed section 87A which will enable the Court to make an
order determining native title over part of a proceeding where some, but not all,
parties to the proceeding agree that the order should be made. Item 82 provides that
this amendment appliesin relation to all applications under section 61, irrespective of
whether the application is made before or after the commencing day.

Item 83 — Application—item 36

2.235 Item 36 inserts proposed section 94B which will require the Court to take into
account certain reports provided by the NNTT when deciding whether to make orders.
Subitem 83(1) provides that proposed section 94B appliesin relation to areport that is
provided to the Court on or after the commencing day. Item 83 makes clear that the
Court will not be required to consider reports provided prior to the commencing day.

2.236 Item 36 also inserts proposed section 94C which requires the Court, in certain
circumstances, to dismiss claims made in response to future act notices.

Subitem 83(2) provides that proposed section 94C applies to an application under
section 61, regardless of whether it was made before or after the commencing day.
The Claims Resolution Review recommended these claims be dismissed as a means
of reducing the number of claims already in the native title system. It istherefore
appropriate that these amendments apply not only to applications filed after these
amendments come into force, but also to claims already in the system.

Item 84 — Application—item 44

2.237 Item 44 amends section 133 to provide that the NNTT’ s annual report may
include information about certain breaches of the obligation to act in good faith in
relation to mediation by the NNTT. Item 84 provides that this amendment only
appliesin relation to annual reports made on or after the commencing day.

Item 85 — Application—item 48

2.238 Item 48 inserts proposed section 136DA which will enable the NNTT to refer
to the Court the question of whether a party should cease to be a party to a particular
proceeding. Item 85 provides that this amendment appliesto all applications under
section 61, regardless of whether it was made before or after the commencing day.

Item 86 — Application—item 52

2.239 Item 46 inserts proposed subsection 136B(4) which will impose an obligation
on participants in native title mediations to act in good faith. Item 52 inserts proposed
sections 136GA and 136GB which will enable the NNTT to make reportsto various
entities about breaches of this obligation. Item 86 provides that the NNTT may only
make reports under sections 136GA and 136GB where the failure to act in good faith
occurs on or after the commencing day.
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Item 87 — Application—items 57 to 65

2.240 Items 57 to 65 amend Division 5 of Part 6 to enablethe NNTT to conduct a
new form of inquiry, namely a native title application inquiry. Item 87 provides that
an application under section 61 may be the subject of a native title application inquiry
where the application is referred, whether before or after the commencing day, to the
NNTT for mediation under section 86B.

Item 88 — Application—item 73

2.241 Item 73 inserts proposed subsections 190D(6) and (7) which will enable the
Court to dismiss applications which have not passed the merit conditions of the
registration test and are unlikely to be amended so they will pass the test. 1tem 88
provides that these amendments apply to applications made on or after the
commencing day. Item 88 also limits the application of item 73 to applications that a
native title claim group has authorised to be made. This means that the amendments
inserted by item 73 do not apply to, for example, non-claimant applications or
compensation applications.

Item 89 — Transitional s—applications made after 1998 amendments

2.242 Item 89 makes provision for the Registrar to apply, or reapply as the case may
be, the registration test to all applications that a native title claim group has authorised
to be made if:

» the application was made before the commencing day but on or after the day
Schedule 2 to the Native Title Amendment Act 1998 commenced, and

» theapplication is not on the Register of Native Title Claims on the
commencing day.

2.243 The Registrar isrequired to reconsider the claim for registration within one
year of the commencing day or as soon as practicable afterwards. Whether it is
practicable to reconsider all claimsfor registration within one year of the commencing
day may depend on the resources, not only of the NNTT but also of the applicants and
their representative bodies.

2.244 Subitem 89(4) requires the Registrar to:

* notify the applicant the Registrar is going to reconsider, or consider, the
claim for registration, and

* haveregard to any additional material provided to the Registrar after the
application is made.

2.245 Subitem 89(5) providesthat if a claim does not satisfy all of the conditionsin
sections 190B (conditions about merit) and section 190C (conditions about procedure
and other matters):

» the Registrar must give written notice as required by subsection 190D(1), and

» the other provisions, including proposed subsections 190D(6) and (7) which
provide for dismissal of unregistered claimsin certain circumstances, apply.
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Item 90 — Transitional s—applications made before 1998 amendments

2.246 1tem 89 makes provision for the Registrar to apply, or reapply as the case may
be, the registration test to all applications that a native title claim group has authorised
to be made if:

» the application was made before the day on which Schedule 2 to the Native
Title Amendment Act 1998 commenced, and

» theclaim was not considered by the Registrar under the transitional
provisions that applied to the registration test to claims filed before the 1998
amendments to the Native Title Act, or the claim was considered under those
transitional provisions but not accepted for registration, and

» theclaimisnot one that, because it was amended on or after the 1998
amendments, was considered under section 190A (which requires
reapplication of the registration test to all amended applications) and ison
the Register of Native Title Claims on the commencing day.

2.247 The Registrar isrequired to reconsider the claim for registration within one
year of the commencing day or as soon as practicable afterwards. Whether itis
practicable to reconsider all claimsfor registration within one year of the commencing
day may depend on the resources, not only of the NNTT but also of the applicants and
their representative bodies.

2.248 Subitem 90(4) requires the Registrar to:

» notify the applicant the Registrar is going to reconsider, or consider, the
claim for registration, and

» haveregard to any additional material provided to the Registrar after the
application is made.

2.249 Subitem 90(5) providesthat if a claim does not satisfy all of the conditionsin
sections 190B (conditions about merit) and section 190C (conditions about procedure
and other matters):

» the Registrar must give written notice as required by subsection 190D(1), and

» the other provisions, including proposed subsections 190D(6) and (7) which
provide for dismissal of unregistered claimsin certain circumstances, apply.
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Schedule 3 — Prescribed Bodies Cor porate
Overview

When it makes a determination that native title exists, the Court must:

* under paragraph 56(2)(b), determine a PBC to hold the native title rights and
interestsin trust for the common law native title holders (common law
holders) — these PBCs are referred to in this explanatory memorandum as
trust PBCs, or

* under paragraph 56(2)(c), determine that the common law holders hold the
rights and interests. Under subsection 57(2), the Court must also in this case
determine the PBC which, after becoming aregistered native title body
corporate (RNTBC), isto perform the functions mentioned in subsection
57(3). These PBCs arereferred to in this explanatory memorandum as agent
PBCs.

In October 2006, the Attorney-General and the Minister for Families, Community
Services and Indigenous Affairs released the PBC Report. The Australian
Government accepted all of the PBC Report’s recommendations, which include
measures intended to achieve the following broad outcomes:

* improve the ability of PBCsto access and utilise existing sources of
assistance, including from representative bodies

* improve the flexibility of the PBC governance regime to accommodate the
specific interests and circumstances of the native title holders

»  better align existing sources of potential assistance with PBC needs, and

» encourage State and Territory government involvement in addressing PBC
needs.

Most recommendations will be implemented administratively, or through regulations

made under existing powers in the Native Title Act. Items2 -5 of Schedule 3 would

allow for two recommendations that require amendments to the Native Title Act to be
implemented.

Item 1 — Subparagraph 24MD(6B)(c)(iii)

3.1  Thisitem makes atechnical amendment to subparagraph 24MD(6B)(c)(ii), to
rectify an omission in the reference to aregistered native title body corporate.

Item 2 — Paragraph 58(e)

3.2  Thisitem will enable implementation of a measure in the PBC report to
remove the statutory requirement for PBCs to consult with the common law holders
on all agreements and decisions affecting native title (Recommendation 5). The PBC
Report considered the existing requirements imposed a very significant burden on
some PBCs and that compulsory consultation should only be applied to decisions to
surrender native title rights and interest in land or waters.
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3.3 Consultation requirements are imposed on PBCs by regulations made under
section 58 (Native Title (Prescribed Bodies Corporate) Regulations 1999). Existing
subparagraph 58(e)(i) limits the power to make regulations for agent PBCs, such that
the common law holders would have to be consulted about and agree to agreementsin
relation to native title. Thislimitation is not applied to trust PBCs.

3.4  Thisitem removes subparagraph 58(e)(i). Proposed paragraph 58(e) would
allow the regulations to provide for agent PBCs to enter native title agreements that
are binding on the common law holdersif the agreements have been made in
accordance with processes set out in the regulations (asis presently required by

subparagraph 58(e)(ii)).

Item 3 — After section 59

3.5  Thisitem implements ameasure in the PBC Report to enable an existing PBC
to be determined as a PBC for subsequent determinations of native titlein
circumstances where the native title holders covered by all determinations agree to
this (recommendation 7).

3.6  Thereport considered this measure may encourage economies of scale by
allowing PBC infrastructure and resources to be utilised by more than one group of
native title holders. To implement the measure, amendments will also be required to
the PBC Regulations.

3.7  Thisiteminserts proposed section 59A, which would allow an existing PBC to
be determined by the Court as a PBC for subsequent native title determinations if all
common law holders concerned agree. An existing trust PBC could only be
determined as atrust PBC (not an agent PBC) for subsequent determinations
(proposed subsection 59A(1)). Conversely, an existing agent PBC could only be
determined as an agent PBC (not atrust PBC) for subsequent determinations
(proposed subsection 59A(2)). A definition of agent PBC would be inserted by

item 4.

3.8  Proposed subsection 59A (3) allows regulations to prescribe how the consent
of the common law holders for the existing PBC, and the consent of the common law
holders proposing to use the existing PBC, may be obtained.

Item 4 — Section 253 and Item 5 — Section 253 (definition of agent prescribed body
cor porate)

3.9 Item4would insert a new definition of ‘agent prescribed body corporate’ in
section 253. This definition will be inserted by Schedule 1 of the Corporations
(Aboriginal and Torres Strait Islander) Consequential, Transitional and Other
Measures Act 2006 (CATSI Consequential Act) when it commences on 1 July 2007.
The effect of item 4, together with item 5, isto incorporate the definition into the
Native Title Act in the period before 1 July 2007.

74



Reasons for the new definition

3.10 Subsection 56(4) and section 60 allow for regulations to provide for aPBC to
be replaced by another PBC. However, atechnical error in the definition of RNTBC
in section 253 (which refers to subparagraph 193(2)(d)(iii)) would presently prevent a
replacement PBC that is an agent PBC from becoming an RNTBC. Thisis because
subparagraph 193(2)(d)(iii) refers to trust PBCs and PBCs that are ‘ determined under
section 57’. This definition would cover trust PBCs regardless of whether they were
determined in connection with a native title determination under section 56 or came
into existence because they replaced another PBC. However, it would only cover
agent PBCs determined in connection with a native title determination under

section 57. Consequently, an agent PBC that came into existence because it replaced
another PBC would not fall within the definition.

3.11 RNTBCs have important functions under the Native Title Act and PBC
Regulations that PBCs do not have —for example, being a party to agreements and
receiving future act notices. To address thisissue, the CATSI Consequential Act will
replace the reference to a PBC determined under section 57 in subparagraph
193(2)(d)(iii) with areference to an agent PBC and insert a definition of agent PBC in
section 253. The definition of agent PBCs will cover all agent PBCs regardless of
when they were determined or otherwise came into existence.
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Schedule 4 — Funding under section 183 of the Native Title
Act 1993

Overview

Section 183 provides that the Attorney-General may grant assistance to non-claimant
parties to an inquiry, mediation or proceeding related to native title, and to
non-claimant parties negotiating indigenous land use agreements. Schedule 4 expands
the scope of section 183 to enable the Attorney-General to grant assi stance to
non-claimant parties to develop standard form agreements, or review existing standard
form agreements, relating to the normal negotiation and expedited procedure of the
right to negotiate process for mining related acts. This amendment allows assi stance
to be approved for legal and other costs associated with the development of standard
form agreements or review of existing standard form agreements.

Item 1 — Subsection 183(2A)

4.1  Thisitem inserts proposed subsection 183(2A) under which application may
be made to the Attorney-General for the provision of assistance in relation to the
development of a standard form agreement, or review of an existing standard form
agreement, to facilitate negotiation in good faith as mentioned in paragraph 31(1)(b).
Assistance may also be sought in relation to the development of a standard form
agreement, or review of an existing standard form agreement which, if agreed to by a
grantee party in relation to a future act to which Subdivision P applies, would make it
more likely that the Government party doing the act would consider it an act attracting
the expedited procedure in section 32.

Item 2 — Application

4.2  Thisitem provides that the amendment made by item 1 of this Schedule
applies to the development of a standard form of agreement, or the review of an
existing standard form of agreement, that occurs on or after the day on which this
Schedule commences.
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