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L
ike Rome, a truly na tional le gal ser vices
mar ket was never go ing to be built in a
day. But while the Col os seum was built in 
10 years, the build ing of a na tional re -

gime for law yers has been akin to a hobby pro -
ject of add ing a deck to the hol i day house –
there have been bursts of ac tiv ity but the pro -
ject never gets fin ished.

With the in ter ven tion of the Coun cil of Aus -
tra lian Gov ern ments (COAG), this might be
about to change, with a new dead line of 12
months be ing im posed to achieve a na tional
reg u la tory frame work for Australia’s lawyers.

The cur rent drive to wards a na tional le gal
ser vices mar ket stems from the mi cro-eco -
nomic re form agenda adopted by Aus tra lian
gov ern ments in the early 1990s. The en dorse -
ment of a na tional com pe ti tion pol icy led to the 
cre ation of the Aus tra lian Com pe ti tion Coun -
cil, now the ACCC. Im por tantly, the reach of
the Trade Prac tices Act went be yond com pa -

nies and ex tended into the
pro fes sions.

The le gal pro fes sion’s re -
sponse to the chang ing pub lic
pol icy en vi ron ment was the de vel -
op ment by the Law Coun cil of
Aus tra lia of its ‘Blue print for the
Struc ture of the Le gal Pro fes sion: A
Na tional Mar ket for Le gal Ser vices’
(July 1994). The blueprint re cog nised that
na tional com pe ti tion pol icy ap plied to le gal
ser vices and it set out a re form agenda which,
in many ways, has been fol lowed in the fol low -
ing 15 years. This agenda included:
• Na tional prac tice achieved by re mov ing

con straints on in ter state prac tice
• Mu tual rec og ni tion of prac tis ing cer tif i cates 

based on com mon pre-ad mis sion stan dards
• Na tional uni for mity in ar eas such as pro fes -

sional con duct and eth ics, reg u la tion of for -
eign law yers, trust ac count ing rules and the
man age ment of fidelity funds.

The Stand ing Com mit tee of At tor neys-Gen -
eral (SCAG) has pur sued the goal of a na tional
le gal ser vices mar ket for well over a de cade. In
2001 the SCAG of fi cers (of fi cials from the Com -
mon wealth and var i ous state and ter ri tory Jus tice 
and At tor ney-Gen eral De part ments) were tasked 
to de velop a pa per on how a na tional model for
le gal prac tice reg u la tion might work.

The of fi cers’ re port, com pleted in July 2002,
has guided the sub se quent pol icy frame work
for the so-called model laws pro ject. Crit i cally, 
the of fi cers pro posed, con sis tent with the view
of the pro fes sion as ad vo cated by the Law
Coun cil, that the re form pro cess should fo cus
solely on har mo nis ing the laws ap ply ing to le -
gal prac tice. The re port ex pressly ex cluded the
ex am i na tion of regulatory structures and the
funding of legal practice regulation.
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Na tional le gal reg u la tion:
What hap pens next

Professor Michael Lavarch is chairing a con sul ta tive
com mit tee which will ad vise the Coun cil of Aus tra lian
Gov ern ments on national reform of legal regulation. Here he 
explains the background, and next step, in this process. >>
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The de ci sion to fo cus solely on the laws,

rather than who ap plied them and how this was
to be funded, was un der stand able. The the ory
was that, if the laws were es sen tially uni form,
at least in re spect of those pro vi sions which im -
pacted on the abil ity of law yers and their cli -
ents to op er ate na tion ally, then ju ris dic tional
dif fer ences and how reg u la tory and quasi-reg -
u la tory bod ies work should not be vi tal to the
suc cess of the pro ject. In re al ity, how ever, even
if na tion ally con sis tent laws were achieved, the
vir tual army of dif fer ent bod ies (55) across ju -
ris dic tions, each hav ing some stake in ad min is -
ter ing part of the sys tem, would in vari ably con -
trib ute to continuing fragmentation in
regulatory experience.

The na tional model law in sti tutes a range of
worth while and, in some cases, world-lead ing
re forms. The fa cil i ta tion of in cor po ra tion of
le gal prac tice has been highly in flu en tial in
lead ing think ing at an in ter na tional level, with
the United King dom now fol low ing the Aus -
tra lian ap proach. The model laws ap proach to
trust ac count reg u la tion re cog nised the role of
the le gal prac tice as a whole, rather than the in -
di vid ual law yer, and aligned reg u la tion with
modern operational realities.

The achieve ments of the pro ject need to be
re cog nised, but prog ress re mains deeply un sat -
is fac tory in many re spects. As Chief Jus tice of
the High Court Jus tice Rob ert French re -
marked on the 75th an ni ver sary of the Law
Coun cil last year: “To day Aus tra lia’s pop u la -

tion com prises 21 mil lion peo ple. This is the
pop u la tion of New York State. It seems ri dic u -
lous to think of any thing less than a na tional
pro fes sion and a na tional ju di ciary, al beit
within the frame work of a work ing fed er a tion
which re tains a use ful plu ral ism.” Ri dic u lous it 
may be, but Aus tra lia remains far away from a
national legal profession.

The model laws have not been en acted uni -
formly across Aus tra lia. The South Aus tra lian
Up per House has re fused to pass the Bill in that 
state be cause of lo cal pol i tics around a fi del ity
fund is sue. The model it self dis tin guished be -
tween “core” and “non-core” pro vi sions and
vari a tion be tween state Acts con tinue to frus -
trate firms op er at ing across state bound aries.

Fund ing
In Feb ru ary 2009 COAG in ter vened, re mov -

ing the na tional prac tice pro ject from SCAG.
In its place COAG de vel oped a plan to draft
leg is la tion to achieve uni form laws reg u lat ing
the le gal pro fes sion within 12 months and to
ex pressly tackle the is sue of reg u la tory struc -
tures. Al though the COAG pa per has not ex -
pressly men tioned fund ing, it is in ev i ta ble that
this is sue will also have to be examined if a
truly national system is to emerge.

The plan adopted by COAG, which has in ef -
fect been del e gated to the fed eral At tor -

ney-Gen eral’s De part ment to pur sue, mod els
closely the pro cess put in place to tackle cor po -
rate law sim pli fi ca tion. A spe cial ist taskforce
will drive the pro ject and will con sult with a
broader com mit tee which I have been asked to
chair. The first out put from the taskforce will
be pre sum ably be a pro cess doc u ment as to
how it in tends to pro ceed, to gether with an au -
dit of the ex ist ing regulatory struc tures.

The con sul ta tive com mit tee should be
formed and op er at ing by the end of June. It will 
con sist of rep re sen ta tives from law so ci et ies
and bar as so ci a tions, as well as the ma jor law
firms and con sum ers of legal services.

With out pre de ter min ing dif fer ent op tions, it
is likely that the out come must embody:
• Rec og ni tion of the role of the state Su preme

Courts in over sight ing the pro fes sion
• A uni form leg is la tive re gime which is suf fi -

ciently ro bust not to lose uni for mity as a re -
sult of in di vid ual cir cum stances in one ju ris -
dic tion

• A na tional reg u la tory struc ture which, if not
re spon si ble for all reg u la tion of it self, is re -
spon si ble for set ting and main tain ing stan -
dards which are ap plied by any state or ter ri -
tory bod ies

• An on go ing role for pro fes sional as so ci a -
tions in fos ter ing best-prac tice stan dards in
law yers’ con duct and ser vice to cli ents and
to the rule of law

• Greater trans par ency in the true costs of reg -
u la tion and how reg u la tion is to be funded.
A na tional le gal pro fes sion will no lon ger be

a hobby pro ject for gov ern ment. Our aim now
is to build a re gime which main tains the best of
the cur rent sys tem, while tak ing the pro fes -
sion, the pub lic and the na tion to a new era.n
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