
Part 2:
How does the current extradition system work?
Australia’s current extradition system contains two processes:

· a process for countries other than New Zealand whereby extradition requests are made on a Government to Government basis, and

· a process for New Zealand whereby requests are effectively made on a police to police basis to back the other country’s arrest warrants.

Although the Act refers to the Attorney-General, the Minister for Justice and Customs generally makes extradition decisions in the process for countries other than New Zealand.  In the process for New Zealand there is no executive government involvement.

Each process is described below and is separated into incoming and outgoing requests.
Current process for incoming requests generally
Figure 2 on page 12 outlines the current process for incoming extradition requests.  The process applies to countries other than New Zealand.  The steps in the process are described below.
Extradition requests and urgent provisional arrest requests

The current extradition process starts with an extradition request from a foreign country (see Figure 2, box 1).  The Attorney-General’s Department receives the extradition request.  An urgent request to provisionally arrest a person before the extradition request is received can be accepted (see Figure 2, box 1A).


Minister formally receives and accepts extradition request
The Minister for Justice and Customs has a discretion to accept an extradition request.  If the Minister decides to accept the request, the Minister issues a notice to a magistrate that the request has been received if the Minister is not of the opinion there is an extradition objection and is satisfied:

· the person is an extraditable person in relation to the extradition country, and
· that it is an extradition offence and satisfies dual criminality.
An extradition objection includes where the offence is a political offence or only a military offence, or where there is double jeopardy.  The extradition objections are listed in Figure 2, box (e).

The person is arrested and the magistrate considers bail
The magistrate issues a warrant for the arrest of the person (see Figure 2, box 3).  The arrest warrant is executed by the police.  

The person must be remanded in custody unless there are 
‘special circumstances’ that warrant bail being granted.

The magistrate determines if the person is eligible for surrender


The magistrate decides whether the person is eligible for surrender.  The magistrate considers:


· whether the necessary documents are produced

· if there are any additional requirements imposed by regulations

· whether there is dual criminality, and 

· whether there is an extradition objection (see Figure 2, box 4).

The Commonwealth Director of Public Prosecutions acts for the requesting country in extradition proceedings before the magistrate.

Review of the magistrate’s decision
The person or country can seek review of the decision of the magistrate (see Figure 2, box 4B).


Minister decides if the person should be surrendered

If the magistrate determines the person is eligible for surrender, or if the person consents to extradition, the Minister for Justice and Customs decides whether to surrender the person (see Figure 2, box 5).  

The person may make submissions to the Minister about the surrender decision.

The Minister considers whether there are any extradition objections, including torture, death penalty, speciality, and treaty requirements, and has a final general discretion whether to surrender the person.

Prosecution in lieu – Australian citizens


The Minister may consent to the prosecution of an Australian citizen for the offence in Australia instead of extraditing that person (see Figure 2, box 5A).  This can only be done if Australia refuses extradition on the ground of citizenship and the other country would not extradite its own citizen in similar circumstances.  Australia does not, as a matter of practice, refuse to grant extradition on the grounds of citizenship.
 

Consent 


The person may consent to extradition (see Figure 2, box 4A).  

Judicial review of extradition

Key decisions in this process can be subject to judicial review (see Figure 2, box (h)).  

Decision making

The decision making matrix at Appendix 2 explains each decision making stage in more detail and has a summary of the judicial review and appeal mechanisms.  A number of issues, such as ‘extradition objections’, are considered numerous times in the process and appeals can overlap.  

One of the key things we are working towards is reduced duplication of decision making. 

Surrender and return of person 

If the person is being surrendered, the Attorney-General’s Department liaises with the foreign country about the logistics for this.  

Authorities from the foreign country escort the person to the foreign country (see Figure 2, boxes 6 and 7).

If the person is not removed from Australia within 2 months from the surrender warrant being issued, the person can apply to be released (see Figure 2, box k).


Conclusion

 

The Extradition Act creates a tiered decision-making structure for extradition requests to Australia.  In addition to a number of other factors, decisions made by the Minister take into account some of the same factors as those taken into account by the magistrate.  

 
Figure 2: Current procedure for incoming extradition requests under the Extradition Act 1988
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Current process for outgoing requests generally
Figure 3 on page 14 outlines the current process for outgoing extradition requests.  This process applies to countries other than New Zealand.  The steps in the process are described below.

Australian law enforcement agency identifies the need to extradite and obtains an arrest warrant

A Commonwealth, State or Territory law enforcement agency identifies the need to extradite a person from a foreign country (see Figure 3, box 1) and obtain an arrest warrant (see Figure 3, box 2).

Urgent provisional arrest requests

If it is an urgent matter the Attorney-General’s Department, on receipt of an arrest warrant from the Commonwealth, State or Territory law enforcement agency, can seek a provisional arrest through Interpol or directly from the foreign country itself (see Figure 3, box 1A). 


Director of Public Prosecutions drafts extradition request 


The Commonwealth Director of Public Prosecutions or the relevant State or Territory Director of Public Prosecutions provides advice and drafts extradition requests (see Figure 3, box 3).  The Director of Public Prosecutions undertake to prosecute the person if they are returned to Australia. 

The extradition request is sent to the Attorney-General’s Department to ensure the request is in the proper form and complies with the requirements of the relevant treaties and the Extradition Act (see Figure 3, box 4).

Minister decides whether to make the extradition request
The Minister for Justice and Customs signs the request (see Figure 3, box 5).  The Minister’s decision to make an extradition request is subject to judicial review.


Attorney-General's Department sends extradition request to foreign country


The Attorney-General’s Department transmits the extradition request to the other country through diplomatic channels (see Figure 3, box 6).  The Attorney‑General’s Department liaises with the Central Authority in the other country about the progress of the request (see Figure 3, box 7).

Surrender and return of person


The Attorney-General’s Department advises the relevant Australian law enforcement agency if the person is being surrendered.  The Attorney-General's Department liaises with the other country and the Australian law enforcement agency to arrange the logistics of surrender (see Figure 3, boxes 8 and 9).  The Australian law enforcement agency escorts the person back to Australia (see Figure 3, box 10).

 Figure 3: Current procedure for outgoing extradition requests under the Extradition Act 1988





Current Australia/ New Zealand backing of arrest warrants system – incoming

Australia currently has a backing of warrants system in place with New Zealand.  The process is assisted by New Zealand Police Liaison Officers who are located in Sydney and Canberra.  Figure 4 on page 17 outlines the current process for incoming extradition matters from New Zealand.  The steps in the process are described below.

 

Receipt of arrest warrant – New Zealand Police contact Australian Federal Police


This extradition process starts with the Australian Federal Police receiving an arrest warrant from New Zealand through a New Zealand Police Liaison Officer located in Australia.

Urgent provisional arrest 

In urgent circumstances, a magistrate can issue an arrest warrant without receipt of a New Zealand arrest warrant where: 

· an application has been made on behalf of New Zealand for the issue of a warrant     
· a New Zealand arrest warrant has been issued

· no application has been made for the indorsement of the arrest warrant, and 

· the issue of the arrest warrant in relation to the person is, having regard to any information that the magistrate considers relevant, justified in all the circumstances (see Figure 4, box 1A).  

 

CDPP seeks indorsement of New Zealand arrest warrant from Australian magistrate 

The Commonwealth Director of Public Prosecutions seeks indorsement of the warrant from a magistrate.  The magistrate must make an indorsement on the warrant where an application is made in the statutory form for the indorsement of a New Zealand warrant, with an affidavit sworn by an Australian Federal Police Officer that the person the subject of the warrant is, or is suspected of being, in or on his or her way to Australia (see Figure 4, box 2). 

This is different from the general extradition process described above as the Attorney‑General’s Department is not involved in the Australia-New Zealand scheme.

 

The person is arrested


The Australian Federal Police arrest the person who is brought before a magistrate and remanded in custody unless there are ‘special circumstances’ (see Figure 4, box 3).  

Magistrate decides whether to surrender the person
The Magistrate shall make an order surrendering the person unless the Magistrate is satisfied by the person that, because the offence is trivial, the accusation of the offence was not made in good faith or in the interests of justice, or a lengthy period has elapsed since the offence was committed, or for any other reason, it would be unjust, oppressive or too severe a punishment to surrender the person to New Zealand, in which case the magistrate shall order that the person be released (see Figure 4, box 4).  

This is different from the general extradition process described above as the Minister is not involved in the Australia-New Zealand scheme.

Surrender and return of person
The Australian Federal Police liaise with the New Zealand Police Liaison Officer to arrange the logistics for the surrender of the person (see Figure 4, box 5).

The New Zealand Police escort the person being extradited back to New Zealand (see Figure 4, box 6).


Review of surrender decision

The surrender decision can be reviewed by the Federal Court or the Supreme Court of the State or Territory within 15 days.  The decision can be appealed further to the Full Court of the Federal Court and then the High Court (see Figure 4, box 4B).  


Consent to extradition
The person can consent to extradition once: 


· they are on remand

· an indorsed New Zealand warrant has been obtained, and

· a request has been made to the magistrate to undertake surrender proceedings (see Figure 4, box 4A).  

 

Figure 4: Current procedure for incoming extradition requests from New Zealand (NZ) under the Extradition Act 1988.



Current Australia/ New Zealand backing of arrest warrants system – outgoing

 

Figure 5 on page 19 outlines the current system for outgoing requests to New Zealand.  The steps in the process are described below.

 

Australian law enforcement agency identifies the need to extradite

The process for an outgoing request to New Zealand starts when a Commonwealth, State or Territory law enforcement agency identifies the need to extradite a person from New Zealand (see Figure 5, box 1).

Urgent provisional arrest by Australian law enforcement agency

If it is an urgent matter, the relevant law enforcement agency obtains an arrest warrant and seeks a provisional arrest from New Zealand, through the New Zealand Police Liaison Officer (see Figure 5, box 1A).

 

Law enforcement agency obtains an arrest warrant

The law enforcement agency liaises with the Director of Public Prosecutions in their own jurisdiction about making an extradition request.

The law enforcement agency applies to a magistrate for an arrest warrant (see Figure 5, box 2).  

Transmission of request
The law enforcement agency forwards the arrest warrant to New Zealand through the New Zealand Police Liaison Officer (see Figure 5, box 3). 

 

Surrender and return of person


The matter is then subject to New Zealand processes.  The Australian Police liaise with the New Zealand Police Liaison Officer about the progress of the request (see Figure 5, box 4) and the logistics of surrender (see Figure 5, box 5).  

The Australian law enforcement agency escorts the person being extradited back to Australia (see Figure 5, box 6).

Figure 5: Current procedure for outgoing extradition requests to New Zealand (NZ) under the Extradition Act 1988.














Analysis of current system

The current extradition system has served Australia well over the years.  Some of its major strengths include:

· Standard of evidence:  The ‘no evidence’ standard applies under the current extradition system.  This standard has allowed Australia to enter into extradition relations with many civil law countries that would otherwise have been unable to conduct extradition with Australia.  

· Human rights safeguards:  Australia currently applies a whole range of human rights safeguards to the extradition process.  These include refusal to extradite where the person has already been acquitted or pardoned of the offence, or has undergone the punishment for the offence, or there is the possibility of the imposition of the death penalty, torture, or a discriminatory or prejudicial prosecution.  

· Backing of warrants scheme with New Zealand:  Australia currently has a backing of warrants scheme in place with New Zealand.  This scheme operates on a police to police basis with no executive involvement.  The posting of New Zealand Police Liaison Officers in Sydney and Canberra have provided assistance to the operation of this scheme.

There are a number of significant shortcomings in the current system which warrant review, including:

· Duplication of decision making:  The Extradition Act creates a tiered decision‑making structure for extradition requests to Australia.  Decisions made by the Minister take into account the same factors as those taken into account by the magistrate, in addition to a number of other factors.  This creates unnecessary complexity and delay in the extradition process.

· Repeated appeal rights and length of time in custody:  Review and appeal options at each stage of the extradition process take considerable time to resolve.  During this process, the person who is the subject of a request is likely to be held in custody for long periods of time without bail, with the possibility that the Minister might refuse surrender at the end of the process anyway.  

· Representations – no statutory deadlines:  A person who is found eligible for surrender to a requesting state is given the opportunity to make submissions against surrender to the Minister, however there is no time limit imposed on these submissions.  It is difficult to be certain when final submissions have been received, and the Minister must continuously reassess new information when it is received from the person or the requesting country.

· Consent:  A person may only consent to surrender if he or she is on remand and the Minister has issued a notice of acceptance of the extradition request.  This can take some time, during which the person is held in custody and must remain in custody until the Minister makes a determination on surrender.  

· Lengthy hearings in the existing New Zealand backing of warrants scheme: The hearings in the backing of warrants system can sometimes take longer than the hearings in the general extradition process.  This is largely due to the wide discretion given to magistrates in considering whether the person should be surrendered, which often results in a full extradition hearing.  

· Inability to receive requests from all countries:  Australia can only receive extradition requests from countries that are declared as ‘extradition countries’ under regulations.  If Australia receives a request from a country that it has not dealt with before, Australia has to consider whether to make regulations to enable Australia to accept the request during which time the person who is the subject of the request may be at large in the Australian community.  

· Requirement of dual criminality:  Australia cannot extradite a person where the offence is not also a criminal offence in Australia.  This requirement allows people to escape justice simply because Australia has not yet criminalised an offence. 

· Speciality:  Australia deals with requests to waive speciality on a case-by-case basis after surrender, this is an administrative procedure which can take a significant amount of time.  

· Prosecution in lieu:  Australia can prosecute in lieu only where the Minister refuses to extradite a person on the basis that they are an Australian citizen, and the requesting country would not have surrendered one of its own citizens to Australia in a similar situation.  To our knowledge, this provision has never been used and does not provide sufficient capacity for Australia to prosecute in lieu to prevent Australia becoming a haven for fugitive offenders.

Involvement of States and Territories

States and Territories have considerable involvement in the extradition process, including:

· State and Territory magistrates issue arrest warrants, consider bail and determine eligibility for surrender

· State and Territory law enforcement agencies can seek the extradition of a person for State and Territory offences

· State and Territory law enforcement agencies can escort an extradited person back to Australia

· State and Territory authorities deal directly with New Zealand authorities in the Australia-New Zealand backing of warrants system, and

· a person can be incarcerated in State and Territory prisons. 

Extraditable person means a person who has been convicted in a foreign country, or a person for which a foreign country has issued an arrest warrant.





Extradition offence means an offence punishable by at least 12 months imprisonment.





Dual criminality means that the conduct would be an offence in both Australia and the foreign country.





Extradition country means a country declared in regulations.  Whenever Australia ratifies a bilateral extradition treaty it is enacted in regulations.  In addition, Australia has declared some countries in regulations with which we do not have a bilateral extradition treaty, such as Denmark. 








(h) * A person can seek review of these decisions under s39B of the Judiciary Act 1903 and s 75(v) of the Constitution.





(i) The Australian Government Solicitor (AGS) acts for the Attorney�General in these judicial review proceedings.





(g) The person may make submissions to the Attorney�General.





(c) Extradition offence means an offence punishable by at least 12 months imprisonment (s 5).





(d) Dual criminality means that the conduct would be an offence in both Australia and the foreign country.





(b) Extradition country means a country declared in regulations (s 5).





(a) Extraditable person means a person who has been convicted in a foreign country, or a person for which a foreign country has issued an arrest warrant (s 6).





(4A) Consent: A person can consent to their extradition (s 18).





(1A) Provisional arrest: AGD instructs the Commonwealth Director of Public Prosecutions (CDPP) to apply to a magistrate for an urgent provisional arrest warrant (s 12).  Not all cases involve an urgent provisional arrest warrant, therefore this step is only part of the process if such a warrant is sought.





(1) Receipt: The Attorney-General’s Department (AGD) receives an extradition request from a foreign country.





(2) Accept: The Attorney-General has a discretion to issue a notice to a magistrate that the request has been received (s 16) if satisfied:


(1) the person is an extraditable person in relation to the extradition country (s) 16(2)(a)(i))


(2) that it is an extradition offence and satisfies dual criminality (s 16(2)(a)(ii))


(3) A-G is not of the opinion there is an extradition objection (s 16(2)(b)).*





(4) Eligible for surrender: A magistrate determines if the person is eligible for surrender (s 19) if satisfied:


(1) the necessary documents are produced


(2) of any additional requirements imposed by regulations, such as the need to establish a prima facie case


(3) the conduct would have constituted an extradition offence if done in Australia, and


(4) there are no substantial grounds for believing that there is an extradition objection in relation to the offence.





(5) Surrender: Attorney-General determines whether the person should be surrendered (s 22) – only if:


(1) there is no extradition objection


(2) the person will not be subjected to torture


(3) the death penalty will not be imposed/carried out


(4) a speciality assurance has been given


(5) a mandatory ground for refusal in regulations does not apply, or a discretionary ground for refusal in regulations should not apply, and


(6) in the Attorney-General’s discretion, the person should be surrendered.*





(f) CDPP acts for the requesting country in extradition proceedings.





(4B) Review: Person or country can seek review of the magistrate’s decision under s 21 of the Act in the Federal Court or the Supreme Court of a State/Territory.  Such a decision could then be appealed to the Full Court of the Federal Court and then to the High Court. 





(e) An extradition objection (s 7) includes:


i) the offence is a political offence


ii) the surrender is sought for purpose of prosecuting on grounds of race, religion, nationality or political opinions


iii) the person may be prejudiced at his or her trial, or punished, detained or restricted in his or her personal liberty, by reason of his or her race, religion, nationality or political opinions


iv) the offence is a military offence only, and


v) the person has been acquitted, pardoned or already punished for the offence in Australia or the requesting country.





(5A) Prosecution in lieu: The Attorney-General may consent to the prosecution of an Australian citizen for the offence in Australia (in lieu of extradition) only if the ground for refusal of extradition is citizenship and the other country would not extradite their own citizen in similar circumstances (s 45).





(3) Arrest and remand/bail: If an urgent provisional arrest warrant was not issued, the magistrate now issues an arrest warrant under section 12.  The warrant is executed by the police.  The person must be remanded in custody unless there are “special circumstances” that warrant bail being granted (s 15 (6)).











(6) Logistics of surrender: AGD liaises with the foreign country about logistics of surrender.








(j) In practice, generally the Minister for Justice and Customs makes extradition decisions.





(k) If the person is not removed from Australia within 2 months from the surrender warrant, the person can apply to be released (s 26).





(7) Escorts: Authorities from the foreign country escort the person to the foreign country.





(1) Identify person: Commonwealth, State or Territory law enforcement agency identifies the need to extradite a person from a foreign country.





(1A) Provisional arrest: If urgent, upon receipt of an arrest warrant from the Commonwealth, State or Territory law enforcement agency, AGD seeks a provisional arrest through Interpol or directly from the foreign country.*





(4) Check request: AGD ensures the request is in proper form (complies with treaties and the Act).  The DPP undertake to prosecute the person if they are returned to Australia.





(3) Draft extradition request: CDPP or relevant State/Territory DPP provide advice and draft an extradition request.





(2) Obtain arrest warrant: The law enforcement agency obtains an arrest warrant.





(8) Advise police about outcome: AGD advises the law enforcement agency if the person is being surrendered.





(7) Liaison: AGD liaises with the Central Authority in the foreign country about the progress of the request.





(6) Transmission: AGD transmits the request to the foreign country through the diplomatic channel.





(5) Approve request: The Attorney�General signs the request (s 40).*





(a) In practice, generally the Minister for Justice and Customs makes extradition decisions.





(10) Escort: The law enforcement agency escorts the person back to Australia.





(9) Logistics of surrender: AGD liaises with the foreign country and the law enforcement agency about surrender logistics.





* Judicial review: Section 75 of the Constitution and section 39B of the Judiciary Act 1903.





(1A) Provisional arrest: If an urgent request for provisional arrest is received, a magistrate shall issue a warrant where:


a NZ warrant has been issued


no application has been made for the indorsement of the warrant


the issue of warrant in relation to the person is, having regard to any information that the magistrate considers relevant, justified in all the circumstances (s 29).





(6) Escorts: NZ police escort person being extradited back to NZ.





(5) Logistics of surrender: AFP liaise with NZ Police Liaison Officer to assist with logistics of surrender.





(3) Arrest and remand/bail: The AFP arrest the person and bring them before a magistrate.  The person must be remanded in custody unless there are special circumstances justifying bail (s 32). 





(1) Receipt: AFP receives an arrest warrant from NZ through the NZ Police Liaison Officer with instructions to contact the CDPP.





(4A) Consent: A person can consent to surrender before a magsistrate where:


they are on remand


an indorsed NZ arrest warrant has been obtained, and


a request has been made to the magistrate for surrender proceedings to be conducted (s 33A).





(4B) Review: Person or NZ can, within 15 days of the order, apply to the Federal Court, or to the Supreme Court of the State or Territory for a review of the order (s 35(1)).  The decision can be appealed to the Full Court of the Federal Court and then to the High Court (s 35(3-5)).





(4) Surrender: CDPP conducts surrender proceedings.  The magistrate shall make an order surrendering the person unless the magistrate is satisfied by the person that, because:


the offence is trivial


the accusation of the offence was not made in good faith or in the interests of justice, or


a lengthy period has elapsed since the offence was committed;


or for any other reason, it would be unjust, oppressive or too severe a punishment to surrender the person to NZ, in which case the magistrate shall order that the person be released (s 34).





(2) Indorsement of warrant: CDPP seeks indorsement of warrant from a magistrate.  The magistrate shall make an indorsement on the warrant where: 


an application is made in the statutory form for the indorsement of a NZ warrant, and


an AFP officer has sworn an affidavit that the person for whose arrest the warrant is in force is, or is suspected of being, in or on his or her way to Australia (s 28).





(1A) Provisional arrest:  If urgent, the law enforcement agency obtains an arrest warrant and seeks a provisional arrest from NZ, through the NZ Police Liaison Officer.  





(1) Identify person: Commonwealth, State or Territory law enforcement agency identifies the need to extradite a person from NZ.





(2) Arrest warrant: The law enforcement agency liaises with the DPP in their own jurisdiction.  The law enforcement agency applies to a magistrate for an arrest warrant. 





(a) The NZ Police have Liaison Officers in Canberra and Sydney.





(3) Transmission: The law enforcement agency forwards the warrant to NZ through the NZ Police Liaison Officer.  The NZ Police Liaison Officer forwards the warrant to Interpol, Wellington, who then assign the matter to a Crown prosecutor.





(4) Liaison: The law enforcement agency liaises with NZ Police Liaison Officer about the progress of the request.





(5) Logistics of surrender: The law enforcement agency liaises with the NZ Police Liaison Officer about the logistics of surrender.





(6) Escorts: The law enforcement agency escorts the person being extradited back to Australia.








19
19

