Part 7:
Next steps and key issues that could change the current system

Next steps

We invite your comments on the issues we have presented for discussion in this paper.  The public consultation phase of the review is an important part of the policy development process.  Please send comments to the Attorney-General's Department by 31 March 2006.

Please send written comments to:
Extradition and Mutual Assistance Review Team
International Crime Cooperation Branch
Attorney-General’s Department
Robert Garran Offices
National Circuit
BARTON   ACT   2600
AUSTRALIA
   MACROBUTTON HtmlResAnchor reviews@ag.gov.au

We invite you to focus your submissions on the issues boxes presented throughout this paper.  These issues are intended to be a catalyst for comments and further discussion and do not represent the final policy recommendations that will be presented to Government.  The Attorney-General's Department looks forward to receiving comments on these issues.

A summary of the key issues that could represent changes to Australia’s international extradition system are presented below.
Summary of key issues that could change the current system
Issue 2: Countries Australia will deal with
Should Australia be able to receive extradition requests from any country?  Should Australia be able to make extradition requests to any country? (noting that laws in some countries might require a treaty to receive such requests)
Issue 4: Dual criminality

Should Australia extradite for offences that do not constitute an offence under Australian law? Should Australia retain a discretion to refuse to extradite a person if the conduct is not considered criminal under Australian law?  Should dual criminality be a discretionary ground to refuse extradition?
Issue 8: Minors 
Should Australia extradite minors, and if so in what circumstances?
Issue 9: Political offence exception
Should the political offence exception be abolished?

Issue 11: Discrimination

Should Australia continue to not extradite a person sought for the purpose of prosecuting or punishing the person on account of his or her race, religion, nationality or political opinion? Should Australia continue to not extradite where the person sought may be prejudiced at his or her trial or punished, detained or restricted in his or her personal liberty, by reason of his or her race, religion, nationality or political opinion?

Should Australia extend these grounds in the Extradition Act to include colour, sex, language, and other status?
Issue 13: Speciality
Should Australia change the way it deals with speciality?  Instead of dealing with requests to waive speciality on a case-by-case basis after surrender, should Australia require countries to make appropriate undertakings when the request is made?  For example, should Australia require the country to undertake to observe human rights, including in relation to the death penalty, torture and discrimination, which would apply if they prosecute the fugitive for offences other than the offences for which extradition is sought and if they extradite the person to a third country?  
Issue 14: Prosecution in lieu
Should prosecution in lieu be available in Australia where extradition has been refused on any ground?  Whether such prosecutions proceed could be decided on a case-by-case basis.  
Issue 15: International transfer of prisoners

Should Australia make and receive extradition requests that are conditional on an international transfer of prisoners agreement?
Issue 16: Backing of arrest warrants
Should Australia use a backing of arrest warrants process with particular countries, called ‘backing of warrants extradition countries’?  That is, should Australia indorse foreign arrest warrants from particular countries and ask particular countries to indorse Australian arrest warrants?  ‘Backing of warrants extradition country’ means a country with which Australia has determined it will back arrest warrants.  This could be determined by adherence to human rights conventions and reference to issues such as death penalty, torture, discrimination, double jeopardy, fair trial, independent judiciary and the right to be heard.  Countries with a longstanding history of providing undertakings not to impose or carry out the death penalty could be considered.  
Issue 17: Judicial review mechanism 

Should Australia adopt a single judicial review mechanism? Should judicial review be deferred until the end of the extradition decision making process?
Issue 18: Consent
Should a person be able to consent to extradition at any time during the process? Who should issue a surrender warrant, the Magistrate or the Minister?

Issue 19: Time limits
Should time limits apply so that a person is not held for unduly long periods during the extradition process?
Issue 21: Eligibility for surrender
Australia could remove the magistrate’s current section 19 stage decision on the person’s eligibility for surrender.  The Minister could decide whether the person is eligible for surrender.

Issues 23 and 28: Backing of arrest warrants – no Ministerial involvement 

Under the possible models in Flowcharts 2 and 4, the Minister would not consider extradition requests.

Issue 24: Backing of foreign arrest warrants

Under the possible model in Flowchart 2, rather than the Minister considering extradition requests a magistrate could indorse a foreign arrest warrant.
Issue 26: Drafting outgoing extradition requests

Which agency would be best placed to draft extradition requests?  Would it be useful to have a single agency draft all outgoing extradition requests or should the Commonwealth, States and Territories draft their own requests
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