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1. ~iUMMARY OF SUBMISSION

The e-Commerce Committee of the Business Law Section of the ~ w Council

of Australia ('the Committee') generally supports the majority of t e

proposals outlined in the Attorney-General's Consultation Paper 0 Proposed
Amendments To Australia's Electronic Transactions Laws ("Cons Itation
Paper"), but does have concerns relating to a number of key prop sals in the
Consultation Paper (as outlined below).

The Committee notes that a key issue, namely, the lack of uniformi yacross
State and Federal variants of the Commonwealth's Electronic Tran actions
Act 1999 ("ETAs") needs to be addressed as part of the proposed
amendments if the benefits of global uniformity are to be realised. n
particular. the lack of harmony in the way regulations under the cur ent regime
have been implemented both in principle and in specific instances mains of

concern. r~I'

2. RESPONSE TO RECOMMENDA TIONS

a) The Committtee agrees with the following RecommendatiOn t in the

Discussion Paper.

Recommendation 1
~ ~The ETAs should be amended to make clear that the provisions e ling with

requirements to give information in writing include a requirement or a contract

to be in writing. II

Recommendation 2
\The ETAs should be amended to change the wording in the signatu e

provisions from 'indicate the person's approvaf to 'indicate the party s [sic]
intention'in respect of the information communicated. I

Recommendation 3
~There should be an additional provision to the signature provisions s a

safeguard to prevent parties from arguing that a signature fails the 0 jective
reliability test. This is where the method can be proven in fact to hav



identified the signatory and indicated the signatory's intention ih rt spect of the
information contained in the electronic communication. j

Recommendation 5
The ETAs should incorporate a provision that proposals to enter i to a
contract made by electronic means to the world at large are to be reated as
an invitation to make offers, unless there is a clear indication by t e trader of
an intention to be bound.

Recommendation 8 i

The ETAs should incorporate provisions that clarify rules for deter ining a
party's place of business so that: !
a) A party's place of business is presumed to be the location in~ic ted by that
party, unless another party demonstrates that the party making '~h indication
does not have a place of business at that location, 1
b) If a party has not indicated a place of business, and has mor~ t an one
place of business, then the place of business is that which has the closest
relationship to the relevant contract, having regard to the circumst nces
known to or contemplated by the parties at any time before or at th
conclusion of the contract, '

Ic) A location is not a place of business merely because that is: I

(i) where equipment and technology supporting an inform~ti system
used by a party in connection with the formation of a contra re

I

located; or I
(ii) where the information system may be accessed by otHer arties,

d) The sole fact that a party makes use of a domain name or elettr nic mail
address connected to a specific country does not create a presufnp ion that its
place of business is located in that country, and
e) A definition be incorporated to define 'place of business' for a "pri ate entity
as 'any place where a party maintains a non-transitory establish f e t to

pursue an economic activity other than the temporary provision f g ods or

services out of a specific location'. i
I

Recommendation 9 ! ta) The default rules in the ETAs for timing of dispatch should be $m nded so
that: ii

i) the formula for determining time of dispatch ('when it enter ~an information system outside the control of the originator') refle t instead

the Convention's formula ('when it leaves an information syst m under
the control of the originator'), and

ii) if the electronic communication has not left an information stem
under the control of the originator (eg where the parties exch ge
communications through the same information system or ne rk) the
time when the electronic communication is received.

b) The default rules in the ETAs for timing of receipt should be arTile ed so
that: '

i) the time of receipt of an electronic communication is the tim~ when it
becomes capable of being retrieved by the addressee at an e~ectronic



address designated by the addressee (an electronic com unication is
presumed to be capable of being retrieved by the address e when it
reaches the addressee's electronic address), and
ii) the time of receipt of an electronic communication at an ther
electronic address of the addressee is the time when it be mes
capable of being retrieved by the addressee at that addres and the
addressee becomes aware that the electronic communicati n has been
sent to that address.

c) The rules in the ETAs for time and place of dispatch and rec f ip make it
clear that:

(i) the fact that an information system of an addressee is,: 10 ated in a
jurisdiction other than that in which the addressee itself is I cated does
not alter the application of the rules in articles 10.2 (time) a d 10.3
(place) of the Convention. ;,

Recommendation 10 I

~The ETAs make provision to exclude specific financial transacti~n and
negotiable instruments, documents of title and similar documents hen the
subject of an international contract. 'I

Recommendation 11
t ~The ETAs be amended to incorporate the definitions of 'originat r' nd

'addressee' for clarity and for consistency with the Convention.

b) I~ ~elation to the following Recommendations, the Committee off~rs
additional comments: ",) I

Recommendation 4 :

\The definition of 'transaction' in the ETAs should be amended to: m ke it clear
that, for the purposes of a transaction in the nature of a contract,':: a
'transaction' includes dealings in connection with the formation alrd
performance of a contract consistent with the definition of 'comml~ni tion' in
article 4 of the Convention. :

The Committee thinks care needs to be taken in relation to the mea of
"transaction". At the time the ETAs were proposed the 1996 UNCI
Model Law on Electronic Commerce from which they were derived
contemplated that a "transaction" was essentially any interchange, hich
could be an interchange in connection with a conventional "transacti n" but
could also be a non-commercial interchange in the form of a messa~e or
other data communications. As written Recommendation 4 is fine b~t we
would be concerned if any explanatory or supplemental material we re to be

circulated that inadvertently confined the intended breadth of the wo d

"transaction". I

Recommendation 6
+a) The ETAs should incorporate a provision to clarify the validity of ntracts

resulting from the use of automated message systems, and II



Recommendation 7
a) The ETAs should incorporate article 14 of the Convention off, ri g the right
to withdraw the portion of the electronic communication in whic a input error
was made if the automated message system does not provide t e erson
making the input, or the party on whose behalf that person was' ct ng, with an
opportunity to correct the error, and
b) Such a provision should not be limited to business to busines c ntracts
but apply to transactions in general, including transactions with consumers.

The Committee has made a submission to ASIC (copy availablfi.l o~ re(~uest)

in relation to its review of the EFT Code of Conduct in respect ot, irlteralia,

mistaken payments in the Internet Banking context. Whilst most sy

~ terns offer a confirmation screen, and would therefore not be covered by any ithdrawal

right contemplated by Recommendation 7, the Committee suggest that any

legislative embodiment of Recommendation 7 defer to the EFT Co e of

Conduct where it has applied and its mistaken payments requiremehts have

been met. Similarly, the BPay system has rules that govern input a d :similar

errors made in the use of its system. The Committeee recommer1lds that any

legislative change defer to or exempt regimes that currently hav~ s tisfactory

provision for dealing with input errors. If necessary the onus can' b cast on

anyone seeking the benefit of the exemption to demonstrate that'th

alternative approach adopted was fair in all the circumstances cdm arsid to

the outcome that would have resulted from the withdrawal right b,ein availed

of.

c) Additional comments

Given that the benefit of acceding to the subject Convention is to ac ieve

international harmony in relation to electronic transactions, it would e ironic if
the opportunity were not taken to also achieve better harmony on th
domestic side at the same time. The Committee therefore strongly
recommends that a review be undertaken of the discrepancies betw en State
variants of the Commonwealth's ETA and the regulations made ther under.
The Committee believes that the extent of the variations is beyond hat is

appropriate in an Internet context where State boundaries ought to j
irrelevant. Indeed in the Committee's view the provisions of section 9 of I
The Constitution ought to be invoked to confine State legislation to
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